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ADVERTISEMENT. 



iCPEvery gentleman who may receive a copy of the Report of 
the Commissioners, is requested to note all eiTors that he may dis- 
cover, and all corrections and amendments that may occur to him ; 
and to communicate them to the Conmiissioners, or to any member 
of die Committee of the General Court which was appointed at the 
last session to examine the Report. 



the construction of the Revised Statutes, and also expla- 
nations of particular terms and expressions adopted in 
them. Some of the sections of that chapter will accord- 
ingly be found immediately following the Analysis of Part 
First. 

It may be proper to state further, that in the divisions 
and arrangement of the work the Commissioners had 
originally adopted, in substance, the plan of the late Re- 
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ADVERTISEMENT. 



In consequence of the death of Professor Ashmun, 
who was originally appointed one of the Commissioners 
for revismg the Statutes, and to whom the First Part of 
the work was assigned, it has not been practicable to 
offer the entire Report at the present time. The Com- 
missioners, however, have thought it would be most in 
accordance with the views of the Legislature, that they 
should submit such parts as are now prepared, viz.. Parts 
2d, 3d, and 4th; which are contained in the present 
Report. 

As, however, the portions now completed contain occa- 
sional references to various provisions included in Part 
Firstj the Commissioners have thought it would be useful 
to accompany their present Report with an Analysis 
of the several chapters of that Part in order that the 
Legislature might be possessed of the general plan of the 
whole work. 

With the same view also, they submit some of the pro- 
visions of the second Chapter (in Part First,) containing a 
brief exposition of certain general rules to be applied in 
the construction of the Revised Statutes, and also expla- 
nations of particular terms and expressions adopted in 
them. Some of the sections of that chapter will accord- 
ingly be found immediately following the Analysis of Part 
First. 

It may be proper to state further, that in the divisions 
and arrangement of the work the Commissioners had 
originally adopted, in substance, the plan of the late Re- 
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ii ADVERTISEMENT. 

vised Code of New York ; which is divided into Parts, 
Chapters, Titles, and Articles. In their endeavors to 
conform to that code, they were principally influenced by 
N a wish to co-operate in effecting, as far as practicable, a 
general conformity between the codes of the different states 
of the Union. The arrangement of the New York code, 
however, in its details was not deemed so convenient for the 
purposes of citation and reference as would be desirable 
in a work of this kind ; it being necessary, on that plan, 
to use three, and sometimes four distinct abbreviations, or 
figures, in each citation ; that is, one for the Part, a sec- 
ond for the Chapter, a third for the Title, and, some- 
times, a fourth for the Article or Section. After much 
consideration, therefore, it was believed to be impractica- 
ble, to conform entirely to the plan of the New York code. 

The objects of methodical divisions in a code are, in 
the first place, an orderly and convenient arrangement 
of the matter, for the purpose of communicating a knowl- 
edge of the laws, in the most advantageous and effectual 
manner, to the citizens who are to be governed by them ; 
and secondly, to provide a convenient and certain mode 
of citotion ; which last, though apparently of little moment, 
yet in a work of constant reference, like the statutes, is, 
in practice, of incalculable importance. 

With a view to the first of these objects, the Com- 
missioners have distributed the statutes under four prin- 
cipal divisions, called Parts, which are subdivided into 
Titles and Chapters. The subjects of each Part are as 
follows : 

Part I ; of the Internal Administration of the Govern- 
ment. 

Part II ; of the acquisition, the enjoyment and the trans- 
mission of Property, real and personal ; and 
the domestic relations, and other matters con- 
nected with private rights. 
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ADVERTISEMENT. iii 

Part III ; of Courts and Judicial Officers, and proceedings 
in civil cases. 

Part IV ; of Crimes and Punishments, and proceedings 
in criminal cases. 

The subjects included in the several Chapters of the 
code will be found, in detail, in the ^^ Analysis" prefixed 
to each of the four Parts. 

With a view to the second object abovementioned, the 
convenience of citation, the Commissioners have adopted 
the plan of numbering the Chapters^ consecutively, from 
the beginning to the end of the code ; and each chapter 
is subdivided into sections, which are numbered, in order, 
to the end of the respective chapters. 

In conformity with this plan, the mode of citing the 
statutes, by chapters^ may be similar to that heretofore 
used. But as the whole body of the revised statutes 
will now bear date in the same year, it will not be ne- 
cessary to affix the year of the enactment, but to use the 
term Revbed Statutes, or its abbreviation, R. S. with the 
chapter ; as for example, if it were required to cite the 
statute provisions respecting the sale of lands by execu- 
tors, administrators and guardians for payment of debts, 
it might be expressed thus : R. S. ch. 71 ; and if it were 
necessary to refer to a particular provision of that chapter, 
as, for instance, the mode of notifying such a sale, the 
citation would also contain, the number of the section^ 
thus: R. S. ch. 71, § 15. 

If, however, the present mode of citing, by the year, 
should be preferred, it can still be retained ; only con- 
sidering the whole code as one statute passed in the same 
year, for instance, in the year 1835 ; and, in that case, 
the above citation would be as follows : Stat. 1835, ch. 
71, § 15 ; or simply, 1835, ch. 71, § 15. 

In the French Civil Code, the sections are all numbered 
consecutively throughout the work, or from Sect. 1 to 
2281. This mode has the practical inconvenience of 
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iv ADVERTISEMENT. 

employing very high numbers, and thus multiplying the 
chances of error in one or more of the figures ; and it also 
precludes the advantage of inserting any new provisions 
from time to time in the appropriate places of the code, 
without disturbing the series of the sections. But by 
the arrangement adopted in the present Revision, the 
numbers designating the chapters will not exceed three 
figures in any instance ; and additional sections may, 
without inconvenience, be annexed from time to time 
under their appropriate heads, without breaking up the 
series of numbers designating the Chapters. 

It is only necessary to add, that Part First is in a state 
of forwardness and will be submitted as soon as practi- 
cable. 

Boston^ November 1, 1834. 



()C?*The dates annexed to each section are not intended 
to accompany the Revised Code, as it shall be finally 
enacted ; but they are inserted in this Report merely for 
the convenience of reference. 
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ANALYSIS 



SEVERAL TITLES AND CHAPTERS 



COKTAIVKD IH TBE 



FIRST PART OF THE REVISED LAWS. 



THE INTERNAL ADMINISTRATION OP THE GOVERNMENT. 



TITLE I. 

OF THE JURISDICTION OF THE COMMONWEALTH; AND THE STAT- 
UTES AND LEGISLATIVE PROCEEDINGS. 

Chapter 1. Of the jurisdiction of the CommoDwealth, and the concur- 
rent jurisdiction of the United States over places ceded by 
the Commonwealth. 

Chapter 2. Of statutes and legislative proceedings. 

TITLE n. 

OF ELECTIONS, OTHER THAN OF MILITIA, TOWN, AND PARISH, 

OFFICERS. 

Chapter 3. Of the qualifications of electors. 

Chapter 4. Of the manner of conducting elections. 

Chapter 5. Of the election of governor, lieutenant governor, senators 

and representatives in the (General Court 
Chapter 6. Of the election of representatives in Congress. 

B 



Digitized by 



Google 



VI ANALYSIS. — PART I. 

TITLE III. 

OF THE ASSESSMENT AND COLLECTION OF STATE TAXES; AND OF 
THE FUNDS, REVENUE, EXPENDITURES, AND PROPERTY OF THE 
COMMONWEALTH, AND THE ADMINISTRATION THEREOF. 

Chapter 7. Ot the manDer id which taxes are to be assessed, and of the 

property exempted from taxation. 
Chapter 8. Of the collection of taxes. 
Chapter 9. Of taxes on banks, and on sales by auction. 
Chapter 10. Of the public lands, and the superintendence and disposition 

thereof. 
Chapter 11. Of the public buildings and other public pro|ierty. 
Chapter 12. Of the salaries and compensation of certain state ofScers; 

and other expenditures of a general nature. 

TITLE IV. 

Chapter la OF THE MILITIA. 

TITLE V. 
Chapter 14. OF COUNTIES AND COUNTY OFFICERS. 

TITLE VI. 

OF TOWNS AND TOWN OFFICERS. 

Chapter 15. Of the powers and duties of towns. 

Chapter 16. Of the elections, qualifications and duties of town officers. 

Chapter 17. Of the assessment and collection of town taxes. 

Chapter 18. Of town charges and expenditures. 

Chapter 19. Of the District of Marshpee. 

TITLE VII. 
Chapter 20. OF PARISHES; AND THE SUPPORT OF PUBLIC WORSHIP. 

TITLE VIII. 
OF THE PUBLIC HEALTH. 

Chapter 21. Of quarantine, and other regulations for the preservation of 

the public health ; nuisances ; and offensive trades. 
Chapter 22. Regulations concerning the practice of physic and surgery. 

TITLE IX. 
OF PUBLIC INSTRUCTION. 

Chapter 23. Of the University at Cambridge; and other colleges in the 

state. 
Chapter 24. Of town schools. 
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ANALYSIS.— PART I. VU 

TITLE X. 

OF HIGHWAYS, BRIDGES AND FERRIES; AND OF TOWN WAYS. 

Chapter 35. Of laying out highways, town ways and private ways J and 

the discontinuance thereof. 
Chapter 26. Of the repair of ways and bridges. 
Chapter 27. Of the regulation of ferries. 

TITLE XI. 

OF THE REGULATION OF TRADE IN CERTAIN CASES. 

Chapter 28. Of the inspection of provisions and other merchandize. 

Chapter 29. Of weighu and measures. 

Chapter 30. Of sales by auctioneers. 

Chapter 31. Of hawkers and pedlars. 

Chapter 32. Of lighters employed in transporting stone, sand and gravel. 

Chapter 3a Of pilotage. 

Chapter 34. Of bills of exchange and promissory notes. 

Chapter 35. Of usury. 

TITLE Xn. 

OF CORPORATIONS; AND PROPRIETORS OF COMMON LANDS. 

Chapter da Of banks. 

Chapter 37. Of insurance companies. 

Chapter 38. Of manufacturing companies. 

Chapter 39. Of turnpikes, rail road, and canal corporations. 

Chapter 40. Of aqueduct corporations. 

Chapter 41. Of library corporations. 

Chapter 42. Of agricultural corporations. 

Chapter 43. Of proprietors of general fields, and wharves lying in com- 
mon. 

Chapter 44. General provisions respecting corporations. 

TITLE XIII. 

OF THE INTERNAL POLICE OF THE COMMONWEALTH. 

Chapter 45. Of the settlement of paupers. 

Chapter 46. Of the support of paupers. 

Chapter 47. Of the regulation of licensed houses. 

Chapter 48. Of the care of lunatics. 

Chapter 49. Of vagranu and drunkards. 

Chapter 50. Of the maintenance of bastard children. 

Chapter 51. Of the prevention and punishment of immorality. 

Chapter 59. Of the law of thd road, and the regulation of stage coaches. 
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Vlil ANALYSIS. PART I. 

Chapter 53. Of timber floating on riYers. 

Chapter 54. Of the preservation of certain animals. 

Chapter 55. Of fisheries. 

Chapter 56. Of lost goods ; and stray beasts. 

Chapter 57. Of wrecks. 

Chapter 58. Other provisions of internal police* 
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TITLE I.] Chap. 2. Sect, 1 — 2. ix 



CHAPTER S. 

OF STATUTES AND LEGISLATIVE PROCEEDINGS. 

SsCTioN 1 . or the manner of promol^tlng the lawf . 

S. Copies to be distribated by the tecreUry oftbe Coauaonwealtli. 

3. The mode of engrossing and preserving the statutes. 

i. Acts of incorporation, to be deemed pablic acts. 
5, 6. When sUtutes shall take effect. 

7. Rales of construction of statutes. 

8. Words and phrases, te be construed according to established usage, unless 

technical, dtc. 

9. Words in the tingolar and plural numbers, and of the masculine gender. 
10. Joint authoritj of public officers, &c. to be executed by a majority. 

I J . Construction of the word '' highway.'' 

I*. " " "inhabitant." 

18. " " '• month" and "year." 

14. " " "oath." 

15. " " "person." 

16. " " "public schools." 

17. " " "ship." 

18. " " " state" and " United States." 

19. " " "town." 

JO. " " "written" and "in writing." 

Section 1. All laws shall be promulgated by being printed and '^^ naoner of 
published under the authority of the General Court, in such manner S^^uwT^^ 
as they shall direct. 

Sect. 2. The Secretary of the Commonwealth shall deposite in copies to be 
his office one copy of the laws published as aforesaid ; and he shall <U8tributed by 
ako annually, immediately after their publication, distribute copies of *^<^^*^- 
them as follows : 

To the Clerk of the Senate for the use of the Senate, twelve 
copies. 

To the Clerk of the House of Representatives, for the use of the 
House, twelve copies. 

The Librarian of the State Library, for the use of the libr^, five 
copies. 

To the following public oBBcers and other persons one copy each, 
namely : 

The Grovemor. 

The Lieutenant Governor. 

Each member of the Council, Senate and House of Represent- 
atives. 

The Attorney General. 

The Treasurer and Receive General. 

The Adjutant General. 

Each of the Justices of the Supreme Judicial Court, Court of 
Common Pleas and of the Municipal Court of the City of Boston. 

The Clerks of the Judicial Courts. 

The District Attorneys of each district of the state. 



Digitized by 



Google 



X " Chap. 2. Sect. 3 — 8. [part i. 

Tl^e Sheriffs, and Keepers of the Jaik. 
The Judges and Registers of Probate. 
The Registers of Deeds. 
The Keepers of the Houses of Conrection. 
The Warden of the State Prison. 
The County Treasurers. 

The several Clerks of towns and districts, for the use of such 
towns and districts. 

Harvard University, for the Law Library. 
The President of Harvard University. 
Williams College. 
Amherst College. 

The American Academy of Arts of Sciences. 
The Massachusetts Historical Society. 
The Boston Atheneum. 

The American Antiquarian Society in Worcester. 
The Law Library Societies in each county. 
The Judges of the Circuit and District Courts of the United 
States for the district of Massachusetts. 

The Clerk of the Courts of the United States for the district of 
Massachusetts. 

The Secretary of State of the United States, four copies. 
The Secretary of each state of the Union, for the use of each 
state, three copies. 
The mode of Sect. 3. All laws, which may hereafter pass to be engrossed, 
*rSer^Ae^ shall, by the secretary of the Commonwealth or under his direction, 
tUtutes. be fairly engrossed on parchment in a plain and legible hand writing 

without mterlineation, and with a margm of not less than one and a 
half mch wide on the sides and top and bottom of each sheet of 
parchment ; each of such sheets of parchment shall be twenty-two 
mches long and sixteen inches wide ; and after every session of the 
General Court the secretary shall cause the acts of such session to 
be neady and strongly bound, in one or more volumes, and lettered, 
on the back, with the legislative year in which the same were pass- 
ed, and with other suitable designations of the contents of each vol- 
ume. 1826, 37. 
Acu of "»«<>'• Sect. 4. All acts of incorporation shall be deemed public acts, 
5eem'^'pubiic ^^^ ^ such, may be declared on and given in evidence without spe- 
acu injudicial cially pleading the same. 1808, 65, § 7. 
proceedingt. Sect. 5. Every statute shall take effect at the same time 
When statutes throughout the State. 

^aiitakeeffect. Sect. 6. Every statute, which does not expressly prescribe the 
ame su ject. ^^^ when it shall go into operation, shall take effect on the thirtieth 
day next after the day on which it was approved by the governor, or 
otherwise passed and enacted conformably to the provisions of the 
constitution. 
Rules of con- Sect. 7. In the construction of all statutes the foUowing rules 
stnictionof shall be observed, unless such construction would be inconsistent 
statutes. ^^ ^^ manifest intent of the legislature, or repugnant to the con- 

text of the same statute. 
Words and Sect. 8. All words and phrases shall be construed and under- 

coMtroed w- ^^^^ accordbg to the conmion and approved usage of the language ; 
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TITLE I.] Chap. 2. Sect. 9 — ^20. ii 

excepting only, that technical words and phrases, and such others as cording to es- 
may have acquired a peculiar and appropriate meaning in the law, shall JJ^**^^ 
be construed and understood according to such peculiar and appro- teci^eai, ice. 
priate meaning. 

Sect. 9. Every word importing the smgular number only, may Wordtintbe 
extend and be applied to several persons or things as well as to one «nguiar nam- 
person or thing ; and every word miporting the plural number only, cvSmg^^, 
may extend and be applied to one person or thing as well as to sev- ,^<:- 
eral persons or things ; and every word importing the masculbe gen- 
der only, may extend and be applied to females as well as to males. 

Sect. 10. All words purporting to give a joint authority to three Words pnrport- 
or more public officers, or other persons, shall be construed^as giving ^*^*^®*r\^1 
such authority to a majority of such officers or other persons, unless lic^^cen^c. 
it shall be otherwise expressly declared in the law giving the authority, jj* ^ executed 

Sect. 11. The word "highway" may be construed to include y*™*^®"^- 
county bridges, and it shall be equivalent to the words "county S«"w<J^ "high- 
way" or "county road," or " common road." way." 

Sect. 12. The word "inhabitant" may be construed to mean a "mhabitant." 
resident in any city or town. 

Sect. 13. The word "month" shall be construed to mean a "month" and 
calendar month; and the word "year," a calendar year, unless oth- "y«»'" 
erwise express^ ; and the word " year" alone shall be equivalent to 
the expression ^'year of our Lord." 

Sect. 14. The word " oath" shall be construed to include "af- "oath." 
firmations" in all cases where by law an affirmation may be substi- 
tuted for an oath. 

Sect. 15. The word "person" shaD extend and be applied to "person." 
bodies politic and corporate as well as to individuals. 

Sect. 16. The words "public schools" shall be construed to "P»****'*„ 
mean those schools only which are supported at the expense of the * *'" 
city, town, or district where thejr are or may be established. 

Sect. 17. The word "ship" may extend and be applied to "ship." 
brigs, schooners, sloops, and all other denominations of vessels used 
m navigation. 

Sect. 18. The word "state," when applied to the different parts "state," and 
of the United States, shall be construed to extend to the District of " U- States." 
Columbia and to the several Territories, so called ; and the words 
" United States" shaD be construed to mclude said District and Ter- 
ritories. 

Sect. 19. The word "town" shall be construed to include all "*o^-" 
cities and districts, unless special provision is made for such cities 
and districts in their acts of incorporation. 

Sect. 20. The words "written" aod "in writing," may be "written" and 
construed to mclude printing, engraving, lithographing, and any other "»»^^^»njr" 
mode of representing words and letters ; provided, however, that in 
all cases where the written signature of any person is required by 
law, it shall always be the proper handwriting of such person, or, in 
case he is ignorant of writing, nis proper mark. 
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Chap. 2. Notes. [part u 



NOTES. 



Section 1, 2. The provisions bere made for the promulgation and dis- 
tribution of the laws is, with some slight modification, suratantlally con* 
fbrmable to the present practice. 

Sbct. 7. By an antient rule of the English law a statute took effect, bv 
relation back, from the first day of the session of the legislature at which 
it was passed. This rule, which was applied even in criminal cases, and 
was productive of the grossest injustice, has been so far modified in prac- 
tice, in this state, that, when no day is fixed in the statute itself, it takes 
ef^t from the day when it is approved by the governor or is passed by 
the constitutional majority of the Senate ana House of Representatives. 

But even this rule may occasion great injustice in parts of the state 
which are so remote from the place of meeting of the legislature, as to 
render it impossible that a statute can be made known on the very day o( 
its enactment. The commissioners, therefore, respectfully propose the rule 
stated in this section ; on which they beg leave to submit tne following re- 
marks. 

There are, obviously, two modes of regulating the time when a statute 
shall take effect; the one, by providing, that it shall, from the day of its 
enactment, operate in the place where the legislative body holds its ses- 
sions and to a certain extent of territory around that place; and that its 
operation shall bo extended from day to day over successive intervals of 
territory, till it has time to reach the borders of a state. This principle 
was adopted in the celebrated civil code of France ; and, in the circum- 
stances of that country, it may have been found most convenient. The 
other mode is, to provide that the statute shall take efifect in all parts of 
the state at the same moment; which has tlie advantage of being perfect- 
ly e(|ual in regard to every inhabitant of the state. This rule can only be 
applied, with a due regard to fundamental principles of justice, by designa- 
ting a day, which shall be so long subsequent to the enactment of a stat- 
ute, as to allow a reasonable time for its being transmitted to all parts of a 
state by the usual means of communication. The New York code has 
adopted this principle, and has prescribed a period of twenty days for the 
purpose. The commissioners, after much consideration, have thought that 
one month would be a reasonable time, after which every citizen should 
be presumed to have had notice of the passing of a law. 
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ANALYSIS 



SEVERAL TITLES AND CHAPTERS 

OOmXltlMD lir THE 

SECOND PART OF THE REVISED LAWS. 



TITLE I. 

OF REAL PROPERTY, AND THE ALIENATION THEREOF. 

Chapter 59. Of alienatioD by deed; aod of the legal formalities, the 
constructioD, and the operation of deeds for the con- 
veyaDce of lands, 2 

Chapter 60. Of estates in dower, by the curtesy, for years, and at 

will ; and general provisions concerning real estate, . 9 

TITLE 11. 

Chapter 61. OF TITLE TO REAL PROPERTY BY DESCENT, . 17 

TITLE III. 

Chapter 62. OF TITLE TO REAL PROPERTY BY DEVISE, . 21 

TITLE IV. 

OF WILLS, INTESTACIES, EXECUTORS AND ADMINISTRATORS. 

Chapter 63. Of wills, and the probate of them, 29 

Chapter 64. Of the administration and distribution of the estates of 

intestates, 36 

Chapter 65. Of the inventory, and collecting the efiects, ... 4] 

Chapter 66. Of the iwy mem of debts and legacies, .... 45 
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IV ANALYSIS. PART II. 

Chapter 67. Of executors aod administratora rendering their ac- 
counts, and making a settlement of the estate, . . 52 

Chapter 68. Of the proceedings when the estate of the deceased is 

insolvent, 55 

Chapter 69. Of the appointment of trustees for muiors and others ; 

and of their powers and duties, 61 

Chapter 70. General provisions, 64 

TITLE V. 

OF TITLE TO REAL PROPERTY BY SPECIAL PROVISIONS OF LAW. 

Chapter 71. Of the sale of lands for the payment of debts, by execu- 
tors, administrators, and guardians, .... 75 

Chapter 73. Of the sale of land of minors, and other persons under 

guardianship, and securing the proceeds for their use, 85 

Chapter 73. Of taking knd to satisfy executions for debt, • 90 



TITLE VI. 

Chapter 74. OF PREVENTING FRAUDS AND PERJURIES IN CON- 
TRACTS, AND IN ACTIONS POUNDED THEREON, 



105 



TITLE Vn. 

OF THE DOMESTIC RELATIONS. 

Chapter 75. Of marriage, and the solemnization thereof, . . . 108 

Chapter 76. Of divorce, 115 

Chapter 77. General provisions concerning husband and wife, . . 123 

Chapter 78. Of parents and children, 1S7 

Chapter 79. Of guardians and wards, 128 

Chapter 80. Of masters, apprentices and servants, .... 196 
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REVISED STATVTE($ 



OF THE 



Comtnontoealtf) of ^ats^fsiatt^ntitttfsi. 



PART II. 



AN ACT 

Concerning the acquisition, the enjoyment, and the trans- 
mission of property, real and personal ; the domestic 
relations, and other matters connected with private 
rights. 

Whereas it is expedient that the several statutes of this Com- 
monwealth relating to the acquisition, the enjoyment and the trans- 
mission of property, real and personal, the domestic relations, and 
other matters connected with private rights, should be consolidated, 
and arranged in appropriate titles, chapters and sections ; that omis- 
sions and defects therein should be supplied and amended, and that 
the whole should be rendered concise, plain and intelligible : There- 
fore 

Be it enacted by the Senate and House of Representatives, in 
General Court assembled, and by the authority of the same, m man- 
ner following, that is to say : 

TITIiE I. 

Of real property and the alienation thereof. 



Chapter 59. — Of alienation by deed ; and of the legal formalities, the con- 
struction, and the operation, of deeds f<Mr the conveyance 
of lands. 

Chapter 60. — Of estates in dower, by the curtesy, for years and at will ; 
and general provisions concerning real estate. 
PART II. 1 
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Chap. 69. Sect. 1—4. [part ii. 



CHAPTER 59. 

OF ALIENATION BY DEED ; AND OF THE LEGAL FORMALITIES, THE 
CONSTRUCTION, AND THE OPERATION, OF DEEDS FOR THE CON- 
VEYANCE OF LANDS. 

SxcTiOff ] . Convejrances of land by deed. 

S. Conveyance by bosband and wife, of the wife's land. 

3. Conveyance by tenant in tail. 

4. Conveyance by remainder-man in tail. 

5. Deed of quitclaim, bow to operate. 

6. Conveyance by tenant for life or years, bow to operate. 

7. Expectant estate not to be defeated by certain acts. 

8. Exception as to estates tail. 

9. Constmction of conveyance to one for life, with remainder to his heirs. 

10. Construction of conveyance to two or more. 

1 1 . Exceptions thereto. 

IS. Deed to be acknowledged by the grantor. 

13. Before whom. 

14. In case of the grantor's death, or absence, the deed to be proved in court. 

15. How, when the subscribing witnesses are dead. 

16. How, when the g^rantor refuses to acknowledge it. 

17. Proof before a justice of the peace ; and certificate thereof. 

18. Copy may be filed in the registry of deeds, and effect thereof. 

19. Effect of the filing may be prolonged. 

SO. No deed which has no subscribing witness, shall be so proved. 

21. No deed shall be recorded without acknowledgment, or proof of execution. 

22. Register to keep a book, for noting the receipt of deeds. 

23. Deeds to be noted therein, when received. 

24. Certificate to be made on the deed when recorded. 

25. Conveyances of pews, where to be recorded. 

26. Defeasance of conveyance to be recorded. 

27. No conveyance, excepting a lease for seven years or less, to be valid 

unless by deed recorded. 

28. Conveyances without writing to have effect only as leases at will. 

29. Trusts to be created and declared in writing. 

30. Trusts not effectual against a purchaser without notice. 

31. Recording declaration of trust, equivalent to actual notice. 

32. Mortgages discharged by entry on margin of the registry. 

33. Mortgagee liable to damages for refusing. 

Conveyances SECTION. 1. Conveyances of lands, or of any estate or interest 
ofiandbydeed. therein, may be made by deed, executed by any person having au- 
thority to grant the same, or by his attorney, and acknowledged and 
recorded as prescribed in this title, without any other act or cere- 
mony whatsoever. 1783, 37. 
Conveyance Sect. 2. The joint deed of a husband and his wife shall be 
b^ husband and effectual to convey her real estate, but not to bind her by any cov- 
^fe^sfMdT enant or estoppel therein. 

Conveyance by Sect. 3. Any person actually seised of lands as tenant in tail, 
tenant in tail, may convey the same in fee-simple by a deed in common form ; and 
such conveyance shaU bar the estate tail, and all remainders and re- 
versions expectant thereon. 1791, 60. 
By remainder- Sect. 4. When lands are held by one person for life, with a 
man in tail. vested remainder in tail to another, the tenant for life and the re- 
mainder-man may convey the same in fee-simple, by their joint deed 
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in common form ; and such conveyance shall bar the estate tail, and 
all remainders and reversions expectant thereon. 1804, 59. 

Sect. 6. A deed of quitclaim and release, of the form m com- Deed of quit 
mon use in this state, shall be sufficient to pass all the estate which ^^J^^ ^ 
the grantor could lawfully convey by a deed of bargam and sale. 

Sect. 6. A conveyance, made by a tenant for life or years, of a ckmveyanee bv 
greater estate than he possessed or could lawfiilly convey, shall not |f™e^^' how 
work a forfeiture of his estate, but shall pass to the grantee all the to operate, 
estate which such tenant could lawfully convey. 

Sect. 7. No expectant estate shall be defeated or barred by any Expectant ej- 
alienation or other act of the owner of the precedent estate, nor by ^fe^^^y 
any destruction of such precedent estate by disseisin, forfeiture, sur- certain acu. 
render or merger. 

Sect. 8. The two preceding sections shall not be construed to Exception a« to 
prevent the barrmg of estates tml in the manner before provided in estates tail, 
this chapter, nor to prevent any expectant estate from being defeated 
in any manner provided for or auuiorized by the party creating the 
estate. 

Sect. 9. When lands are given by deed or will to any person cJonstmction of 
for his life, and after his death to his heirs in fee, or by words to *^°^J^jjJ^ ^® 
that effect, the conveyance shaU be construed to vest an estate for with remaincler 
life only in such first taker, and a remainder in fee-simple in his ^ *>** *»«»"• 
heu^. 1791, 60. 

Sect. 10. All conveyances and devises of lands, made to two or ConstracUon of 
more persons, except as provided in the following section, shall be f^°^*^J^ro^ 
construed to create estates in common, and not in joint tenancy ; 
unless it shall be expressed therein that the grantees or devisees 
shall take the lands jomtly, or as joint-tenants, or in joint-tenancy, or 
to them and the survivor of them. 1786, 62. 

Sect. 11. The preceding section shall not apply to mortgages, Exceptions 
nor to devises or conveyances in trust, nor to any devsie or convey- ^'«^<>- 
ance in which it shall manifestly appear, firom the tenor of the instru- 
ment, that it was intended to create an estate in joint tenancy. 

1785, 62. 

Sect. 12. The acknowledgment of deeds shall be by the grantors, P®^,iJ^^?f" 
or one of them, or by the attorney executing the same. 1783, 37. ih^^^rantS. ^ 

Sect. 13. The acknowledgment may be made before any jus- Before whom, 
tice of the peace in this state, or before any justice of the peace, 
magistrate, or notary public, within the United States, or in any 
foreign country, or before any commissioner, appointed for that pur- 
pose by the governor of diis Commonwealth, or before any mimster 
or consul of the United States in any foreign country. 

1783, 37. 1829, 125. 

Sect. 14. When any grantor shall die, or depart fi'om this state, incaseoffran-' 
without having acknowledged his deed, the due execution thereof ab^encT^Uw 
mav be proved by the testimony of any subscribing witness thereto, deed to i>e pro- 
before any court of record in this state. 1783, 37. ^®<* "* «<>»^ 

Sect. 15. If all the subscribing witnesses to such deed shall also u^^ where Uie 
be dead, or out of the state, the hand-writing of the grantor and of subecribingwit- 
the subscribing witnesses may be proved by me testimony of one or n««»«»"«3««*- 
more witnesses, before any court of record in this state. 1787, 5. 
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How, when the Sect. 16. If any grantor shall refuse to acknowledge his deed, the 
toacioBowl^e S^^tee, or any person claiming under him, may apply to any justice 
it of the peace in the county where the land lies, or where the grantor 

resides, who shall thereupon issue a summons to the grantor to appear 
at a certain time and place before the said justice, to hear the testi- 
mony of the subscribing witnesses to the deed ; and the said smnmons 
shall state the date of the deed, and the names of all the jparties 
thereto, and of all the subscribmg witnesses, and shall be served seven 
days at least before the time tiierein assigned for proving the deed. 

1783, 37. 
Proof before a Sect. 17. At such hearing, or at any adjournment thereof, the 
jusUce of the due execution of the deed may be proved by the testimony of one or 
Sficatetherw^ more of the subscribing witnesses ; and if proved to the satisfaction 
of the justice, he shall certify the same thereon, and in his certificate 
he shall note the presence or absence- of the grantor, as the fact may 
be. 1783, 37. 

Sect. 18. Any person, interested in a deed that is not acknowl- 
fiieS mthereg- edged, may at any time, before or during such application to a court 
"^ jf deeds, of record, or such proceedings before a justice, file in the registry of 
of. ^ ^* ^'*" deeds a copy of the deed compared with the original by the register, 
which shall for the space of thirty days thereafter have die same effect 
as the recording of the deed, if the deed shall within that time be duly 
proved and recorded. 1783, 37. 

EflTect may be Sect.19. Kat the expiration of the said thirty days, such pro- 
prolonged, ceedings for proving the execution of the deed shall be pending be- 
fore a justice of the peace, the effect of filing such copy shall con- 
tinue until the expiration of seven days after the termination of the 
proceedings. 
No deed which Sect. 20. No deed, which has not at least one subscribing wit- 
hasnosnbscnb- ness, shall be provcd in the manner before provided, before any 
shall be so pro- court, or justicc of the peace. 

^<*^- Sect. 21. A certificate of the acknowledgment of the deed, 

rrooiSed wi^ under the hand of the officer taking the same, or of the proof as above 
out acknowi- provided, before any court or justice of the peace, by the clerk of 
*rSfof'e»°'u- ^® court, or the justice respectively, shall be endorsed upon the 
lion. deed, or annexed thereto ; and such deed and certificate may be re- 

corded at length in the registry of deeds for the county where the 
lands lie ; and no deed shall be recorded without such certificate. 

1783, 37. 1787, 5. 
Register to Sect. 22. Every register of deeds shall keep a book, each page 
keep a book for of which shall be divided into six columns, with titles or heads to 
ceipi^f dL^ ^^ respective columns, in the foUowbg form, to wit : 



Date of Re- 
eeption. 



Grantors. 



Grantees. 



Town where the 
lands lie. 



To whom the 
deed is deliv- 
ered after be- 
ing recorded. 



Fees received. 



1830, 15. 
Deeds to be no- Sect. 23. The register shall enter in the said book all deeds left 
ted therein, to be recorded, and all copies left as cautions, in the order in which 
they are received ; noting in the first column, the day, hour and min- 
ute of reception, and the other particulars m the appropriate columns ; 
and every deed shall be considered as recorded at the time so noted. 

1830, 15. 



when received. 
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Sect. 24. The register shall certify upon every deed recorded by Certificate to be 
him, the time when it was received, and the number of the book, and d^^^Jen^re- 
the page where it is recorded. corded. 

Sect. 25. Deeds of pews and executions levied on pews, may be Conveyancesof 
recorded either in the registry of deeds, or by the clerk of the town, K^^JIJaedL *^ 
or parish, or of the society or proprietors, if incorporated or legally 
organized ; and such clerks shall receive the same fees as the register 
of deeds for the hke services. 1795, 53. 1831, 59. 

Sect. 26. When a deed purports to contain an absolute convey- Defeasance of 
ance of any estate in lands, but is made, or intended to be made, de- 5^°^^^^, ^ 
feasible by force of a deed or defeasance, or bond, or other instru- 
ment for that purpose, the original conveyance shall not be thereby 
defeated or aSected, as against any person other than the maker of 
the defeasance, or his heirs or devisees ; unless the instrument of de- 
feasance shall have been recorded in the registry of deeds for the 
county or district where the lands lie. 1802, 33. 

Sect. 27. No bargain and sale, or other like conveyance, of any No cobveyance 
estate in fee simple, fee tail, or for life, and no lease for more than fe^'*f°*^geven 
seven years from the making thereof, shall be valid and effectual years or less, to 
against any person other than die grantor and his heirs and devisees ; ^ dw^d recordU 
unless it is made by a deed recorded, as provided in this title, ed. 

1783, 37. 

Sect. 28. All estates or interests in lands, created or conveyed Conveyances 
without any instrument in writing, signed by tlie grantor or by his at- J^ have effect"*^ 
tomey, shall have the force and effect of estates at will only ; and no only as leases at 
estate or interest in lands shall be assigned, granted or surrendered, ^'"* 
unless by a writing signed as aforesaid, or by the operation of law. 

1783, 37. 

Sect. 29. No trust concerning lands, excepting such as may arise Trusts to be 
or result by implication of law, shall be created or declared, unless by created and de- 

•^ .'^ . . .111 • 1 1 • 1 dared in wn- 

an mstrument m wntmg, signed by the party creating or declarmg the ong. 
same, or by his attorney. 1783, 37. 

Sect. 30. No such trust, whether implied by law, or created or Trusts not ef. 
declared by the parties, shall defeat the title of a purchaser for a val- a^prchatf?'"''^ 
uable consideration, and without notice of the trust ; nor prevent without notice, 
any creditor, who has no notice of the trust, from attaching the prem- 
ises, or taking them in execution, in like manner as if no such trust 
had existed. 

Sect. 31. When a trust is created or declared by any such in- Recording de- 
strument, in writing, the recording thereof in the registry of deeds for ^Sm, equ^va- 
the county or district where the lands lie, shall be deemed equivalent *«»* ^^ notice. 
to actual notice thereof to every person claiming under a conveyance, 
attachment, or execution, made or levied after such recording. 

Sect. 32. Mortgages maybe discharged by an entry on the mar- Mortgages dis- 
gin of the record tliereof in the registry of deeds, signed by llie mort- Iry'^marsn^' 
gagee, or his executor, admmistrator or assignee, acknowledging the of the registry, 
satisfaction of the mortgage ; and such entry shall have the same ef- 
fect as a deed of release duly acknowledged and recorded. 

17S3, 37. 

Sect. 33. If any mortgagee, or his executor, administrator or as- Mortgagee lia- 
signee, as the case may be, after a full performance of the condition, for refuring ?o ' 
whether before or after the breach thereof, shall, for the space of seven execute a dis- 
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days after being thereto requested, and after a tender of his reasona- 
ble charges, reftise or neglect to make such a discharge as is men- 
tioned in the preceding section, or to execute and acknowledge a 
deed of release of the mortgage, he shall be liable for all damages, 
occasioned by such neglect or refusal, to be recovered in an action 
on the case. 1783, 37. 



NOTES. 



This tide is inteDded to contain the provisions of the statute 1783, c. 37, 
directing the mode of transferring real estates by deed, and of the later 
statutes on the same subject ; with some alterations and additions, which 
will be noticed under the respective sections. 

Hection 2. The conveyance, mentioned in this section, is universally 
recognized as legal, and has received the sanction of the courts of law; but 
as it is not known in the English common law, and depends for its validity 
upon oral tradition and the general consent of the community, it may be ex- 
pedient to embody it in our written code. 7 Mass. R. 19, 20. 291. 

Sect. 3. The object of the stat. 1791, c. 60, is to put tenants m tail sub- 
stantially on the same footing as if they were tenants in fee-simple ; and to 
give them the same control, and power of disposal, without goin^ through 
the forms of a common recovery. It is therefore proposed to omit all that 
is peculiar in the mode of conveyance prescribed by that statute, and to 
allow it to be made by a deed in common form. One consequence of this 
change will be, that the tenant may bar the estate tail, and take back an 
estate to himself in fee-simple. It appears that the stat. 1791 intended to 
avoid this result, by requinng that the conveyance should be made bona 
fide, and fur good or valuable consideration ; but notwithstanding the stat- 
ute, the tenant may still bar the entail by a common recovery, and hold the 
land in fee-simple. There seems, therefore, to be no good objection to his 
doing the same thing by deed, and without the expense of a common 
recovery. 

Sect. 4. A tenant in tail in remainder cannot suffer a common recovery 
without the consent and cooperation of the tenant for life ; and this is 
sometimes a salutary restraint, and one that is necessary to effectuate the 
intent of the parties. In case of a family settlement upon a man for life, 
with remainder to his eldest son in tail ; the father, so long as be lives, can 
prevent the barring of the estate tail, and can thus secure the estate for his 
grand children, if he should survive his son. Meanwhile the father and son 
<^ni by joining in a common recovery, dispose of the whole estate in any 
manner that they shall think best. This section is framed in accordance 
with these rules, only substituting a joint deed by the parties for a com- 
mon recovery. 

Sect. 5. This section is new in terms, and is intended to remove all doubts 
that may remain as to a mode of conveyance, which has long prevailed 
throughout the Commonwealth ; and to which there is no objection but 
what is merely technical and formal. 

Sect. 6. A feoffment by a tenant (or life would, by the common law, 
convev a fee-simple to the feoffee ; but the conveyance produced a forfeit- 
ure of the estate for life ; and the fee-simple thus created might be defeated 
by the entry or the action of him who was entitled to the remainder or re- 
version. If the tenant for life conveyed by a deed of bargain and sale, 
instead of a feoffment, he was considered as having conveyed no more than 
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he might rightfully convey; and, of course, the deed would pass his life 
estate, and produce no forfeiture. It may well be doubted whether any 
conveyance in common use with us would be deemed to be a feoffment, so 
as to produce a forfeiture of the estate for life ; but if it would, as this effect 
is founded upon reasons derived from the feudal law of tenures, which 
have but little application to our present usages and laws, this section is 
respectfully proposed for the purpose of abolishing the nile, and removing 
all doubts upon the subject 

Sect. 7. When an estate is limited to one man for life, with a contingent 
remainder to another, if the first estate is determined before the happening 
of the contingency, the remainder is destroyed and lost This mode of de- 
feating the intenuon of parties to conveyances is considered so unjust and 
absurd, that in all formal instruments, by which such estates are created, it 
is usual to appoint trustees to support the contingent remainders, in the 
event of a fomiture, or other determination, of the preceding estate for life. 
Conveyances and settlements of this kind are not m common use with us, 
and if they were made only by deeds deliberately prepared, the operation of 
the existing rule would produce but little inconvenience. But contingent 
remainders are sometimes created by will, when the testator is not at all 
aware that his intentions may, in consequence of this rule of law, be frus- 
trated by some accident, or by the caprice or bad faith of the first tenant for 
life ; and as he is not apprised of the danger, he does not guard against it 
by the appointment of trustees. 

The changes, proposed by this and the preceding section, are submitted 
with more confidence, from their having been adopted in the late revised 
code of the laws of New Yoik. 

Sect. 9. This is taken from the 3d section of stat 1791, c. 60. By the 
common law, << when the ancestor, bv any gift or conveyance, takes an es- 
tate of freehold, and in the same giu or conveyance an estate is limhed 
either mediately or immediately to his heirs in fee— always in such cases 
the heirs are words of limitation and not words of purchase.*' The conse- 
quence is, that the fee-simple in such a case would vest immediately in the 
ancestor ; and his heirs would take by descent from him, instead of taking 
a remainder as purchasers. This is commonly known as the rule in 
Shelley's case. The rule, so far as it applied to devises, was abolished by 
the Stat 1791, c. 60 ; and although perhaps its operation here would pro- 
duce no great evils, yet the commissioners can see no sufficient reason for 
repealing the statute and restoring the ancient common law. They have, on 
the contrary, in this 9th section, proposed to extend the provision to convey- 
ances by deed, as well as to devises, so as to make the law apply uniformly 
to every species of conveyance. It is not known whether the omission of 
conveyances by deed, in the stat of 1791, Yna designed or accidental ; but 
no good reason is perceived for continuing this distinction between deeds 
and wills. 

The word " children" is omitted in this 9th section ; it being understood 
that the construction by the common law, upon a conveyance of that kind, 
would be the same as is prescribed by the stat 1791, c. 60, and that this 
provision is therefore unnecessary. 

Sect. 10, 11. It has been decided, upon the construction of stat. 1785, c. 62. 
that a mortgage to two persons, for a debt jointly due to them, created an 
estate in joint-tenancy, as being necessary to carry into efifbct the manifest 
intent of the parties. (7 Mass. R. 131.^ For the same reason, conveyances 
to trustees will frequently require a like construction : and these two in- 
stances are specified in this 11th section, to serve as examples, and by way 
of illustration of the manner in which this law should be construed. 

Sect. 13. It is proposed to include notaries, and also the ministers and 
consuls of the United States, resident in foreign countries, among those who 
are authorized to take the acknowledgment of deeds. In most of the coun- 
tries of Europe, business of this kind is usually transacted by notaries ; and 
it would, in many places, be difiScult to find any other officer or magistrate 
who would be willing to attend to it There seems to be an obvious pro- 
priety, as well as convenience, in extending to our ministers and consuls an 
authority which is delegated to the officers of foreign governments. The 
principal thing to be regarded in selecting persons for this duty is, to take 
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men whose official character will be readily recognized oic eamly proved 
here, and whose station and rank will place them above the suspicion of 
abusing, or negligent^ exercising the trust. This section contains also the 
provisions of stat. 1829, c. 125, respecting acknowledgments to be taken be- 
fore commissioners appointed in other states by the governor of this state. 

Sect. 15. The fifteenth section is taken from stat. 1787, c. 5, extending 
the provision to the case, when the grantor and the witnesses are absent 
from the State, as well as to the case of their death. This will make the 
provisions of this section correspond to those of the [Hreceding. From the 
recital in the stat. 1787, c 5, it seems not improbable that this was intended 
to be done in that statute and was omitted through inadvertence. The stat. 
1787, c. 5, also requires that upon an application to prove a deed in this 
manner, it should first be proved to the satisfaction of the court that the 
grantee took actual possession of the estate in the life-time of the grantor, 
and has continued in quiet possession to the time of his application. This 
requisition would sometimes exclude mortgages and rights of redemption ; 
and it could never be complied with in the case of remainders, reversions^ 
and other incorporeal hereditaments. It will be observed, also, that the 
efiect of the proceeding under this statute is not to prove the deed, as 
against any adverse P&rty; but merely to authorize its being recorded. 
ThQ only object and enect of the recording, is to give notice of the existence 
of the deed ; and if its validitv is ader wards drawn in question, it must be 
proved in like manner as if it had not been recorded. It is, therefore, pro- 
posed to omit this requisition of the stat 1787, c. 5. 

Sect. 16 — 19. These four sections contain, with a few additions, the pro- 
visions of the 5th section of stat. 1783, c 37. From the arrangement of 
these provisions in that section, it might, perhaps, be thought that the leav- 
ing of a copy of the deed in the registry was a necessary prerequisite to the 
proceedings before the justice : whereas this measure is wholly unneces- 
sary, excepting as a precaution on the part of the grantee, to prevent any 
conveyance or incumbrance of the land during the time employed in prov- 
ing the deed. The proposed sections are so arranged as to remove this 
ambiguity. The 19tb section is new. The thirty days proposed will, no 
doubt, in most cases, afford ample time for the proceedings before the 
justice ; but if from any casualty they should be delayed beyond that 
period, there seems to be no reason or justice in making the grantee lose his 
land by the accident. On the other hand, this additional delay can never 
cause any material injury to any other party interested. 

Sect. 20. This provision is plainly implied in the preceding sections ; but 
the expression of it may perhaps be useful in preventing doubts. 

Sect. 22, 23. These sections are taken from stat 1830, c. 15. The only 
alteration consists in the provision that the deed shall be considered as re- 
corded, at the time when it is lefl in the registry. This is intended only to 
express what is understood to be the existing law and usage. 

Sect. 24. This is the established practice ; but it is not expressly re- 
quired by the existing statutes. 

Sect. 27. This is taken from the 4tli section of stat 1783, c. 37 ; excep- 
ting that it is proposed that the devisees of the grantor, as well as his heirs, 
should be bound by bis deed, though it be not recorded. The recording is 
prescribed as a security only to creditors, and purchasers for a valuable con- 
sideration : and the reasons for giving efiect to a deed, which is not re- 
corded, apply with the same force to devisees, as to heirs. 

Sect. 30, 31. These sections are new in terms, but the provision seems 
to have been implied in the existing law relating to the recording of con- 
veyances : or, if not so, it is obviously demanded, in order to make our law 
on this subject complete and uniform, and to prevent frauds on creditors and 
purchasers. The existence of a trust may deprive a purchaser of all benefit 
from the conveyance, as efiectually as if his leffal title to the land had been 
defeated; and, of course, if such a trust canoe created by an instrument 
which is kept concealed from the purchaser, the other provisions relating to 
this subject may be rendered nugatory. If the trust results by implication 
or operation of law, from any conveyance recorded in the registry of deeds, 
or any will recorded in the probate office, or from any other fact known to 
the purchaser, he must judge, at his peril, of the legal efiect and operation 
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of the conyeyance, devise, or other fiict, as he must of all other auestions of 
law that may occur io investigatiDg the title which is ofiered to him : but if 
the instrument or other circumstance, on which the trust is founded, is un- 
known to him, and this without his own default, his title ought not to be 
defeated by it 

Sec. 33. This section is taken from stat 1783, c 37, extending the pro- 
vision to the assignee of a mortgage, as well as to the original mortgagee. 
The awarding of double or treble costs of suit in cases of this kind, if it has 
any efiect at all, must often operate unjustly. It is in effect a part of the 
penalty to be paid by the defendant ; and if it is taken into consideration as 
such bv the jury, in assessing the damages, they will, of courae, assess so 
much less than they otherwise would. If^ on the other baud, they award to 
the plaintifT a full compensation for all his damage, without any regard to 
the treble costs, he will receive more than a compensation for the damage 
that he has sustained, and more than the jury intended. The commission- 
ers have, accordingly, proposed to omit the provision of the stat 1783, c.37, 
which allows treble costs in this case. 

The commissioners have inserted seven, instead often days, prescribed by 
the stat 1783. c. 37, within which the mortgagee is required to execute the 
release. The change is not material in this instance ; but it is proposed, in 
pursuance of a general rule which the commissioners have proposed to 
adopt throughout the code ; that is, in fixing the periods within which cer- 
tain acts are to be performed, to take some of the common divisions of time, 
when there is no special reason for a different course. They have accord- 
ingly preferred, instead of ten, fifteen, or twenty days, to prescribe seven, 
fourteen, or thirty ; leaving it, of course, to the wisdom of the legislature to 
enlarge or reduce the time proposed in each instance, and to preserve the 
same divisions of time, if it should be thought best. 



The 2d section of stat 1783, c. 37, respectins actions upon contracts for 
the sale of lands, is omitted in this chapter, and inserted, with the other pro- 
vimons for preventing frauds and peijuries, in the 6th title of this act 



CHAPTER 60. 

OP ESTATES IN DOWER, BY THE CURTESY, FOR YEARS, AND AT WILL j 
AND GENERAL PROVISIONS CONCERNING REAL ESTATE. 

SxcTiOH ]. Dower in lands of the husband. 

t. Dower in right of redemption of lands mortgaged. 

3. When and how dower may be assigned by the judge of probate. 

4. How, when the estate cannot be divided. 

6. When to be recovered by writ of dower, with damages. 

6. Widow may occupy in common with the heirs, with their assent. 

7. Woman may be barred of dower by joining with her husband in a eonveyanee. 

8. Or by a jointure, settled with her assent 

9. Or by a pecuniary provision. 

10. If jointure or provision settled without her assent, she to elect. 

11. So in case of provision made by will, in lien of dower. 

12. Widow not dowable of wild lands. 

13. If evicted of dower or jointure, may be endowed anew. 

14. Alienage of widow not to bar her right of dower. 

15. Penalty for waste by tenant in dower. 

16. Widow entitled to remain in husband's house forty days. 

17. Husband when to be tenant by the curtesy. 

PART II. 2 
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fltsoTioir 18; Terms for one bondred yean to be regarded a« real etUtUi; 

19. Teoftnt to be regarded as a freeholder. 

20. Tenant in dower thereof liable to one third of tbe rent. 

SI . Not to nffhei prior devises and conrejrances of sach terms. 

22. Tenant of part of the land demised liable for proportion of the rent. 

25. To be recovered in an action of assumpsit 

24. The action may be brought by or against executors and administrators. 

25. Landlords not to be deprived of their other remedies. 

26. Tenancy at will may be determined by notice. 

27. Hie acquiring of a right to easements prevented by notice, served and 

recorded. 

28. Substance of the notice, and manner of serving it. 

29. Estates tail liable for debts. 

30. Contingent estates alienable. 

31. Pews deemed real estate. 

32. Construction of certain expressions used in this chapter. 

Dower in lands SECTION 1 . Every woman shall be entitled to her dower at com- 
of the husband, jjjj^^^ jgj^ jjj ^q hands of her husband, to be assigned to her after his 
decease, unless she is lawfiilly barred thereof. 

1783, 36. 1805, 90. 
Dower in right Seot. 2. If, upon any mortgage made by a husband, bos wife 
of redemption, ^y^ y^^^ released her right of dower, or if the husband shall be 
seized of land subject to a mortgage made by another person, or 
made by himself before their intermarriage, his wife shall neverthe- 
less be entided to dower in the mortgaged premises, as c^ainst every 
person except the mortgs^ee and those claiming under him : provi- 
ded that, if the heir, or other person claiming under the husband, 
shall redeem the mortgage, the widow shall either repay such part of 
the money paid by him, as shall be equal to the proportion which her 
interest in tne mortgaged premises bears to the whole value thereof, 
or else she shall be entitled to dower only accordmg to the value of 
the estate, after deductmg the money so paid for the redemption 
thereof. 
Dower when to Sect. 3. When a widow is entitled to dower in lands of which 
^aswgned by }jer husband died seized, and her right to dower is not disputed by 
pro^e^and the heirs, it may be assigned to her, in whatever counties the lands 
^'^' may lie, by the judge of probate for the county in which the estate 

of the husband is settled ; and the iudge shall for that purpose issue 
his warrant to three discreet and disinterested persons, authorizing 
them to set off the dower by metes and bounds, when it can be so 
done without damage to the whole estate ; and the commissioners 
shall be sworn before the judge of probate, or before a justice of 
the peace, to perform their duty faithfully and impartially, according 
to their best skill and judgment. 
How, when the Segt. 4. When the estate, out of which the dower is to be as- 
Mtateeannot gj^jed, consists of a miU, or other tenement, which cannot be divided 
without damage to the whole, the dower may be assigned of the 
rents, issues or profits thereof, to be had and received by the widow 
as a tenant in common with the other owners of the estate. 

1783, 40. 
When to be re- Sect. 6. If the dower is not assigned by the judge of probate, 

Sf SI^^^a"* ^^^ s®^ ^"^ ^7 *® ^^^y ^^ ^*^^ tenant of the freehold, the widow 
daniaget. 
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may recover the same by writ of dower m the courts of common 
law, as provided in the chapter, concerning the writ of dower. 

1783, 40. 
Sect. 6. When a widow is entitled to dower in lands of which Widow may 
her husband died seized, she may contmue to occupy the same with ^^n^j^ Uw"* 
the children or other heirs of the deceased, or to receive one third part bein, with their 
of the rents, issues or profits thereof, so long as the heirs do not ob- ••»«>*• 

{'ect thereto, without havini^ her dower assigned ; and whenever the 
leirs, or any of them, shaS think proper to hold or occupy their 
share in severalty, the widow may claim her dower, and shall have 
the same assigned to her according to law. 1816, 84. 

Sect. 7. A married woman may bar her right of dower in any May be barred 
estate conveyed by her husband, by joining with him in the deed con- ^J^^J!? 
vejring the same, and therein releasing her claim to dower ; or by re- with her hof- 
leasing the same by a subsequent deed executed joindy widi her hus- ^*^^^ 
band. She may also join with the guardian of her husband in a deed 
for the like purpose ; as provided in ^ chapter of ^^ general provisions 
concermng husband and wife." 1823, 146. 

Sect. 8. A woman may also be barred of her dower in all the By aioiature, 
lands of her husband by a jointure, setded on her with her assent be- JJJ|2Su'"'** ^^ 
fore her marriage ; provided such jointure consist of a fi-eehold estate, 
in lands for the life of the wife at least, to take effect m possession or 
profit immediately on the death of the husband ; her assent to such 
jointure being expressed, if she be of fidl age, by her becoming a 
party to the conveyance by which it is settled, and if she be under 
age, by her joining with her father or guardian in such conveyance. 

Sect. 9. Any pecuniary provision that shall be made for the Byapecaniary 
benefit of an intended wife and m lieu of dower, shall, if assented to provision, 
as above provided, bar her right of dower in all the lands of the hus- 
band. 

Sect. 10. If any such jointure, or pecuniary provision in lieu of if jointure or 
dower, be made before the marriage and without the assent of the in- 5Sl^Sou?her 
tended wife, or if it be made after marriage, it shall bar her dower, assent, she to 
unless she shall within six months after the death of her husband make ^^^ 
her election to waive such provision, and to be endowed of the lands 
of her husband. 

Sect. 11. If any provision be made for a widow in the will of So,ineaseof 
her husband, she shall, within six months after probate of the will, 5!i?™Uoaof 
make her election whether she will take such provision, or be endow- dower, 
ed of his lands ; but she shall not be entided to both, unless it plainly 
appears by the will to have been the intention of the testator, that she 
should have such provision in addition to her dower. 

1783, 24, §8. 

Sect. 12. A widow shall not be endowed of wild lands, of Widow not ' 
which her husband shaD die seized, nor of wild lands conveyed by ^d*u»<iS[ 
him, although they should be afterwards cleared : but this shall not 
bar her right of dower in any wood lot, or other land used with the 
farm, or owelling house, although such wood lot or other land should 
have never been cleared. 

Sect. 13. If a woman is lawfully evicted of lands assigned to her if erieied, may 
as dower, or setded upon her as a jointure, or is deprived of the pro- ^ endowed 
vision made for her by will, or otherwise, in lieu of dower, she may '"*^' 
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be endowed anew, in like manner as if such assignment, jointure, or 
other provision had not been made. 
Alienage of Sect. 14. The alienage of a woman shall not bar her right of 

bMher dower, dower ; excepting as to land conveyed by her husband, or taken from 
him by execution, before the twenty third day of February, in the 
year of our Lord one thousand eight hufidred and thirteen. 

1812, 93, 
Penaityfor Sect. 15. If any woman, endowed of lands, tenants or heredi- 

^dower.**"""* taments, shall commit, or suffer any waste thereon, she shall forfeit 
the place wasted, and also the amount of the damage done to the prem- 
ises, to be recovered in an action of waste by the person having the 
next immediate estate of inheritance therein. 1783, 40. 

Widow entitled Sect. 16. A widow may remain in the house of her husband 
husMmd'shoase ^^^^ ^^^^ ^^^ ^ death, without being chargeable with rent therefor ; 
forty days. and m me mean time she shall have her reasonable sustenance out of 

his estate. 
Tenant by the Sect. 17. When any man and his wife shall be seized in her 
curtesy. ^^^^ ^^ ^^y. gg^^g ^f inheritance in lands, and shall have issue bom 

alive which might inlierit the same, the husband shall on the death of 
his wife hold the lands for his life as tenant thereof by the curtesy. 

1783, 36. 1805, 90. 
Terms for one S EOT. 18. When land is demised for the term of one hun- 
to^'^^gi^ dred years or more, the term shall, so long as fifty years of the same 
as real estate, remain unexpired, be regarded as real estate, as to every thing con- 
cerning the descent and devise thereof upon the decease of the owner, 
the right of dower therein, and the sale thereof by executors, admin- 
istrators or guardians, by license from any court ; and also concern- 
ing the levying of execution thereon, and the redemption thereof, 
when taken in execution, or when mortgaged. 1834, 162. 

Tenant to be Sect. 19. Every person in possession of land under such a 
J^^^ " * lease, shall, so long as fifty years of the term remain unexpired, be 
regarded as a freeholder, for all the purposes, civil and political, men- 
tioned and provided for in the constitution and laws of the state. 

1834, 162. 
T^ant ™ '^^- Sect. 20. When dower is assigned out of any such land, the 
to one'third of* tenant in dower shall be liable to pay one third part of the rent re- 
tberent. served in the lease, which may be recovered in an action of assumpsit 

for use and occupation ; and the lessee or assignee of the other part 
of the land shall be liable for the remaining two thirds only of the 
rent ; and if the tenant in dower shall fail to pay her part of the rent 
for the space of three months after any day of payment thereof, the 
landlord may enter and expel her from the land, and may hold the 
same for the term of her life in the same manner, and upon the same 
conditions, as she might and would have held it. 1834, 162. 

Not to affect Sect. 21. No devisc of any such term, by will made before the 

Jon'^ve^lS of first day of June, in the year eighteen hundred and thirty four, al- 
such terms. though the devisor should die after that day, and no other convey- 
ance thereof made before the said first day of June, shall be controled 
or affected by any thing contained in the three preceding sections. 
''f^ihST H^JT* Sect. 22. Every person in possession of land out of which any 
mised Hable*for ^^^^ ^ ^"6, whether it was originally demised in fee or for any other 
proportion of estate of freehold, or for any term of years, shall be liable for the 
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amount or proportion of rent due from the land in his possession, al- 
though it be only a part of what was originally demised. 1825, 89. 

Sect. 23. Such rent may be recovered in an action of assumpsit To be reeoyer- 
for use and occupation ; and the deed of demise, or other instrument *^ "* ^f^ ®^ 
in writing, if there be any, shewing the provisions of the lease, may ^ * 

be used in evidence by either party to prove the amount of rent due 
from the defendant. 1825, 89. 

Sect. 24. Any such action may be brought by and against ex- Tbeaetionmaj 
ecutors and administrators, for any arrears of rent accrued m the Bfe ^ brought bj 
time of the deceased parties respectively, in the same manner as for ecuSTaDd »d- 
debts due from or to the same parties in their life time on any per- ni«»wtratoni. 
sonal contract. 1825, 89. 

Sect. 25. Nothing contained in the seven preceding sections Landlords not 
shall deprive landlords of any other legal remedy for the recovery of ^^ ^Jw*'*"!!^ 
their rents, whether secured to them by their leases, or provided by remedi^. ^ 
law. 1825, 89. 

Sect. 26. All estates at will may be determined by either party. Tenancy at win 
by three months notice in writing for that purpose, given to the other ^ terminat- 
party ; and when the rent due upon such lease is payable at periods 
of less than three months, the time of such notice shall be sufficient, 
if it be equal to the interval between the days of payment : and in all 
cases q{ neglect or refusal to pay the rent due on a lease at will, four- 
teen days notice to quit, given in writing by the landlord to the tenant, 
shall be sufficient to determine the lease. 1825, 89. 

Sect. 27. No person shall acquire any right or privilege of way. The acqainng 
air, or light, from, in, upon, or over, the land of another, by the mere ^^^ "£*>* ^^ 
use or enjoyment thereof for any length of time whatever ; provided 7wued by 'nol 
a notice in writing be given by the owner of such land to the person ^««- 
using such privilege, to the effect and in the manner prescribed in the 
succeeding section, and that the notice be afterwards recorded in the 
registry of deeds for the county in which the land lies. 1824, 52. 

Sect. 28. The notice mentioned in the preceding section shall Substance of 
express an intention on the part of the owner of the land, to dispute ner*of ^rvinlru' 
the right of way, air, or light, and to prevent the other party from ac- 
quiring such right ; and a copy of the notice shall be served, like an orig- 
inal summons in civil actions, on the other party, or his agent or guar- 
dian, if within the state, and otherwise on the tenant or occupant of his 
estate, if there be any, and if not, the same shall be affixed to the 
house, or to some other conspicuous part of the premises ; and the 
service of the notice shall be endorsed and returned on the original 
paper, and be recorded therewith in the registry of deeds. And 
every such notice given by the guardian or agent of the owner, shall 
have the like effect as if given by himself. 1824, 52. 

Sect. 29. All lands held in fee tail shall be liable for the debts of Estates tail Ha- 
the tenant in tail, both m his life time and after his decease, like estates bie for debt, 
in fee simple ; and when taken in execution, or sold by executors, ad- 
ministrators or guardians, the creditor or purchaser shall hold tlie 
same in fee simple ; but this shall not extend to lands in which the 
debtor has only an estate tail in remainder. 1791, 60. 

Sect. 30. When any contingent remainder, executory devise, Contingent es- 
or other estate in expectancy, is so granted or limited to any person **^^ dienabie. 
that, in case of his death before the happening of the contingency, the 
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Bstate would descend to his iieirs in fee simple, such person may, be- 
fore the happening of the contingency, sell, assign, or devise, the 
premises subject to the contingency. 
iPews deeia«4 Sect. 31. Pews in all houses of public worship, excepting in 
real ertaie. ^^ ^j^ ^f Boston, shall be deemed and taken to be real estate. 

1795, 53. 1798, 42. 
Constniction of Sect. 32. The word ^lands,' as used in this chapter, shall be 
«luidt^''tnaiit- ^^^strued as co-extensive in meaning with the words ^lands, tene- 
or/ and 'gian- ments and hereditaments.' The word ^grantor' may be cixistrued as 
*^'' including every person from or by whom any freehold estate or inter- 

est passes, in or by any deed ; and the word ^grantee,' as including 
every person to whom any such estate or interest passes, in like manner. 



NOTES. 



Section's. When a wife bad a right of redemption, tbe husband was 
always entitled to hold it as tenant by the curtesy after her death ; but the 
wife in the corresponding case was not considered as entitled to dower. 
There seems to be no good reason for this distinction. A mortgage is a 
mere Hen on the laud ; and the owner of the right of redemption is in effect 
the owner of the estate, subject only to this lien or incumbrance. It has, 
accordingly, been decided in some recent cases, that a widow is entitled to 
dower in a riffht of redemption of which her husband was seised. 15 Mass. 
Rep. ^8. 3 rick. 475. This section is proposed, not from any doubt of 
the correcmess of those decisions, but to confirm them, and to put the ques- 
tion at rest. The principle applies equally, whether the mortgage is made 
by the husband himself before the marriage, or whether he purchases an 
estate previously mortgaged by another person ; and the section accordingly 
embraces both cases. 

Sect. 3. This manner of assigning dower is impliedly sanctioned by 
several statutes, (1783, c. 36, § 4.- 1817, c. 190, « 25. 1820, c. 54,) and is 
commonly practised in the probate courts. Tfiose courts are peculiarly 
well adapted for this and otner similar proceedings in tho settlement of 
estates among heirs and others claiming under the deceased, when there is 
no dispute among the parties interested ; but when there is any question as 
to the title to real estate, and especially if a stranffer has any interest in it, 
the case ought rather to be submitted to a court of common law, where the 
parties may have a trial by jury. 9 Mass. Rep. 9. It is, accordingly, pro- 
posed to confine this jurisdiction of the probate courts to cases where the 
husband died seised, and where the heira do not allege that the widow is in 
any way barred of her dower. 

The statutes respecting the assiffnment of dower, and other divisions of 
real estates, generally require that the commissioners, or othere appointed 
for those purposes, should be freeholders. In many parts of the country, it 
Is true, that the persons best qualified for such duties will most commonly 
be freeholdera ; but in other parts, especially on the sea-board, this will not 
always be the case ; and it is proposed, therefore, in all these and other like 
cases, to leave it in the discretion of the judge, or other person who has the 
power of appointment, -to select any suitable persons, without requiring that 
they should be freeholders. This qualification is of so little consequence in 
the common opinion, that it is sometimes inadvertently overlooked, when 
the law has prescribed it, and may thus defeat a partition, or other sim- 
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ilar proeeedbigv wfaieli is ^rfeod^r fair and ddnwot in ^V tfttor piMc- 
ttlara ; and* the commiiBioiiera believe tliait it nsAj be dispeiifled with in ril 
cases without inconvenieDce. 

Sect. 6i This secdon is taken ftom stat. 161^, e. 84^ wifh seme change 
of the language to make i« express more clearhf die intention^ of the legisla* 
ture, as understood by the court 3 Fick. Rep. 475. 5 Pick. Repw 146. 

Skct. 7. The first part of this section is founded upon tiM exislsng^ lanr 
and usage in this state. The clause which authorizes a release of dbwer by 
a subsequent deed, is proposed merely to remove a douiit which may arise 
ftom an apparent difference of opinion between our supreme judicial couit, 
and the circuit court of the United States for this district. 7 Mass. Rep. 14. 
3 Mason's Rep. 347. This section provides that the deed, when made after 
the original conveyance^ shall be executed by the husband, as well as by the 
wife ; not that he has any interest or estate that can pass by the deed; but 
in compliance with the general role, which requires all important and 
formal actn of the wife to be done with the knowledge and consent of her 
hosband. 

Sect. 8. This section is taken chiefly fW>m the English statute, 97 Henry 
8, c. K), which has been declared to have always been in force in this state. 
7 Mass. Rep. 153. This mode of barring the right of dower seems also to 
be referred to, and tacitly recognized, in the 5th section of stat. 1783, o. 37 ; 
but it may be thought better to make the law clear and explicit The pro- 
vision as to the assent of the wife, and the mode of signifying her assent 
when she is under age, is not expressed, though perhaps in part implied in 
the Elnfflish statute. The mode here proposed is adopted from the revised 
code of New York. 

Sect. 9. This provision also is adopted f\rom the New York code. The 
ancient distinction between real and personal estate is not much regarded 
by our present laws and usages ; and it will often be found more conven- 
ient, and probably quite ae secure for the widow, to have her income pay- 
able out of public stocks, or other personal estate, as to have it depend on 
the rents of^real estate. 

Sect. 10. This section conforms to the existing law ; excepting that it 
limits the time within which the widow shall make her election. There 
should undoubtedly be some limilaiion ; and if the time here proposed is 
too long, or too short, the legislature vrill alter it 

Sect. 11. This section is taken from stat 1783, c. 24, § 8 ; excepting 
diat this also contains a limitation of the time within which the widow may 
make the election here provided for. 

Sect. 12. The existing statutes contain no express provisions as to 
dower in wild lands ; but inasmuch as dower is always to be assigned with 
reference to the annual rents and profits, and not by taking one third in 

anantinr of the land, it has been repeatedly decided that a widow is not 
owabw of wild lands which yield no annual profit 15 Mass. Rep. 164. 
1 Pick. Rep. 31. In accordance with this principle it has been ctecided 
Uiat a lot of land, although uncultivated, if used as an appendage to the 
dwellioff-house or form, and so yielding a profit or income, is estate of 
which the widow ia dowable. 7 Pick. Rep. 143. It is In conformity with 
these decisions, and in order to make the statute law complete and clear, 
that this section is proposed ; extending the provision so as to include not 
only a wood-lot, but land used for pasture, or in any other way, although it 
shoufci not be cleared. 

Sect. 13. This provision is not found in the present statute law ; bnt it 
is in accordance with the plain dictates of justice, and with the rules of the 
common law ; and the rule, so far as it applies to an eviction of the land 
assigned as dower, has been recognized by the supreme court 13 Mass. 
Rep. 168. The principle applies with equal force to a jointure, or any other 
provision in lieu of dower. 

Sect. 14. This section is taken from stat. 1812, c. 93. The exception is, 
of lands that had been conveyed by the husband, or taken from him, before 
the passing of that statute. 

Sect. 15. It is proposed to put tenants in dower on the same footing as 
all other tenants for lite, as to the damages to be recovered for waste. The 
commissionerB ask leave to refer on this subject to their remarks on the chap- 
ter concerning waste, in the third title of part third. 
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The succeeding clause of the stat 1783, c. 40, which requires tenants in 
dower to keep the premises in repah*, is omitted here, as containing nothing 
more than what would be necessarily implied from the clause which pre- 
cedes it. It is not supposed that the legislature intended to require of a 
tenant in dower any greater or more expensive repairs than are required by 
our common law in this, and ail other cases of estates for life ; and the 
omission to make repairs to that extent is waste, which is provided for in 
this 15th section. 

Sect. 16. This section is adopted from the revised code of New York, 
and from the ancient English law. The rule has never been formally 
recognized in our law ; but it is commonly practised, and an indulgence 
even greater than that here proposed, is never denied to a widow. A pro- 
vision of the like kind, as to personal estate, is proposed in the fourth title 
of this act, chapter sixty-fiflh. By the rules or law, if strictly enforced, 
the whole pereonal estate of a deceased person belongs to his executor or 
administrator, and ought to be inventoried and accounted for as such ; and 
of consequence, his wife and children cannot live in the house, even long 
enough to attend his funeral, without consuming goods which do not belong 
to them. The common feelings of humanity and decency will always pre- 
vent this rigorous enforcement of legal rights on the part of executors and 
administrators ; and yet the omitting to do it may sometimes disturt) the 
conscience of an executor or administrator, when taking an oath that the 
inventory contains all the estate that has come to his knowledge. It seems 
better to make the law correspond to the established and approved practice ; 
and it is with that view that this section, and the provision in the fourth title 
above referred to, are respectfully submitted. 

Sect. 20. Tho tenant in dower cannot forfeit more than her own estate. 
It is Uierefore proposed that upon such an entry by the landlord, he shall be 
seised, not of his own former estate in fee-simple, but only of the estate of 
the dowager, to be held by him subject to forfeiture for waste, and in all 
other respects as she would have held it. This is intended to protect the 
rights of the person who has the reversion of the term, expectant on the de- 
termination of the estate in dower. 

Sect. 21 If a man had, before the stat 1834, c. 162, went into operation, 
devised a term for years of the kind here mentioned, by a will not so exe- 
cuted as to pass real estate, but sufficient according to the law then in force 
to pass the term, it ought to pass, although the testator should die and the 
will should be proved afler the statute went into operation. The same 
principle would apply to any other conveyance, if there should be any, 
made before that statute took effect. 10 Mass. Rep. 437. 

Sect. 26. The stat 1825, c. 89, includes tenancies at sufferance vrith ten- 
ancies at will, making the same provision for the determination of both. So 
long as the party continues to be a mere tenant at suiierance, his estate or 
possession is, and ought to be, determinable at any moment, at the pleasure 
of the landlord. If the latter assents to his holding over, either expressly or 
tacitly, by rec^ivin^ the former rent, he then ceases to be a tenant at suffer- 
ance. This provision is therefore supposed to be unnecessary. 

Sect. 29. This liability for debts is confined to estates tail in possession, 
to correspond with the power of alienation, as allowed to tenants in tail in 
the preceding chapter. As the tenant cannot by his own deed convey an es- 
tate tail to which he is entitled in remainder, he should not be permitted to 
effect the same thing indirectly, by subjecting it to his debts. This also is 
the effect of the provision now in force, by stat 1791, c 60. 

Sect. 30. This provision is adopted from the revised code of New 
York ; and is in accordance with the law as now established in the English 
court of chancery. 
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CHAPTER 61. 

OF TITLE TO REAL PROPERTY BY DESCENT. 

Section I. General rules of descent. 

2. Illegitimate child to inherit from his mother. 

3. Mother to be heir to her illegitimate child. 

4. Case of illegitimate child, whose pareuis afterwards intermarry. 

5 Degrees of kindred computed according to the civil law : role as to kindred 
of the half blood. 

6. Advancement to child or grandchild to be taken as part of his share. 

7. How to be accounted for. 

8. Advancement of real estate to be taken as part of the real, and of personal 

estate as part of the personal. 

9. Advancement, how proved. 
10. lu valae, how ascertained. 

U. Case of the person so advanced, dying before the intestate. 

12. This chapter not to affect estates by the cartesy, or in dower. 

13. Construction of certain expressions used in this chapter. 

Section 1. When any person shall die seised of any lands, ten- General miesof 
ements or hereditaments, or of any right thereto, or entitled to any <*•■«•■*• 
interest therein, in fee simple or for the life of another, not havmg 
lawiully devised the same, they shall descend (subject to his debts) 
in maimer following : 

First, in equal shares to his children, and to the issue of any de- 
ceased child by right of representation ; and if there is no child of 
the mtestate living at hb death, his estate shall descend to all his other 
lineal descendants ; and if aU the said descendants are in the same 
degree of kindred to the intestate, they shall share the estate equally ; 
otherwise, they shall take according to the right of representation : 

Secondly, u he shall leave no bsue, his estate shall descend to his 
&dier: 

Thirdly, if he shall leave no issue nor father, his estate shall de- 
scend in equal shares to his brothers and sisters, and to the children 
of any deceased brother or sister by right of representation ; provided, 
that if he shall leave a mother also, she shall take an equal share with 
his brothers and sisters : . 

Fourthly, if the intestate shall leave no issue, nor father, and no 
brother nor sister, living at his death, his estate shall descend to his 
mother, to the exclusion of the issue, if any, of deceased brothers or 
sisters : 

Fifthly, if the intestate shall leave no bsue, and no father, mother, 
brother nor sbter, hb estate shall descend to hb next of kin in equal 
degree ; excepting, that when there are two or more collateral kin- 
dred in equal decree, but claimmg through different ancestors, those 
who claim throu^ the nearest ancestor shall be preferred to those 
claimmg through an ancestor who b more remote : Provided, however, 

SixtUy, if any person shall die leavms several children, or leaving 

one child and the issue of one or more others, and any such surviving 

child shall die under age and not having been married, all the estate 

that came to the deceased child by inheritance from such deceased 

PART. n. 3 * 
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parent shall descend in equal shares to the other children of the same 
parent) and to the issue of any such other children who shall have 
died, by right of representation : 

Seventmy, if, at the death of such child who shall die under age, 
and not having been married, all the other children of his said parent 
shall be also dead, and any of them shall have left issue, the estate 
that came to such child by inheritance from his said parent shall de- 
scend to all the issue of the other children of the same parent ; and 
if all the said issue are in the same degree of kindred to the said 
child, they shall share the said estate equally ; otherwise, they shall 
take according to the right of representation : 

Lasdy, if the intestate shall leave no kindred, his estate shall es- 
cheat to ihe Commonwealth. 1805, 90. 

Sect. 2. Every illegitimate child shall be considered as an heir 
of his mother, and shall inherit her estate, in whole or in part as the 
case may be, in like manner as if he had been bom in lawful wedlock ; 
but he shall not be allowed to claim, as representing his mother, any 
part of the estate of any of her kindred, either lineal or collateral. 

1828,139. 

Sect. 3. If any illegitimate child shall die intestate, without law- 
ful issue, his estate shall descend to his mother ; excepting in the 
case provided for in the next succeeding section. 1828, 139. 

Sect. 4. When, after the birth of an illegitimate child, his parents 
shall intermarry and have other children, and his father shall, after the 
marriagei, acknowledge him as his child, such illegitimate child, and all 
the legitimate children, shall be considered as brothers and sisters, so 
that on the death of any one of them intestate and without issue, the 
others shall inherit his estate, as provided in the first section of this 
chapter, in like manner as if all the said children had been legitimate ; 
saving to the father and mother respectively their rights in the estates 
of all the said children, as provided in the said fii^t section, in like 
manner as if they had all been legitimate. 1832, 147. 

Sect. 6. The degrees of kindred shall be computed according 
to die rules of the civU law ; and the kindred of the half blood shall 
inherit equally with those of the whole blood in the same degree. 

1805, 90. 

Sect. 6. Any estate, real and personal, that may have been given 
by the intestate in his life time as an advancement to any child or 
erandchild, shall be considered as a part of the intestate's estate, so 
far as it regards the division and distribution thereof among his issue, 
and shall be taken by such child or grandchild towards his share of 
the intestate's estate. 1805, 90. 

Sect. 7. If the amount of such advancement shall exceed the 
share of such child or grandchild, he shall be excluded from any fur- 
ther portion in the division and distribution of the estate, but he 
shall not be required to refund any part of such advancement ; and if 
the amount so received shall be less than his share, he shall be enti- 
tled to as much more as will make all the shares equal. 

Sect. 8. If any such advancement shall be made in real estate, 
the value thereof shall, for the purposes of the preceding section, be 
considered as part of the real estate to be divided ; and if it be in per- 
sonal estate, it shall be considered as part of the personal estate ; and 
if in either case it shall exceed the share of real or of personal estate. 
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respectively, that would have come to the party so advanced, he shall 
not refund any part of it, but shall receive so much less out of the 
other part of the estate as will make his whole share equal to those 
of the other heirs who are in the same degree with him. 

Sect. 9. All gifts and grants shall be deemed to have been made Advancement, 
in advancement, if they are expressed m the gift or grant to be so ho'' proved, 
made, or if charged in writing by the intestate as an advancement, or 
acknowledged in writing as such by the child or grandchild. 1 805 , 90. 

Sect. 10. If the value of the estate so advanced shall be ex- lu value how 
pressed in the conveyance, or in the charge thereof made by the in- Mccrtained. 
testate, or in the acknowledgment by the party receiving it, it shall 
be considered as of tliat value in the division and distribution of the 
estate ; otherwise it shall be estimated according to its value when 
given. 1805, 90. 

Sect. 11. If any child or grandchild so advanced shall die be- Caaeofibeper- 
fore the intestate, leaving issue, the advancement shall be taken into ■**»? •*^^?**** 
consideration in the division and distribution of the estate ; and the t^latestate. 
amount thereof shall be allowed accordingly by the representatives of 
the heir so advanced as so much received towards their share of the es- 
tate, in like manner as if the advancement had been made directly to 
them. 

Sect. 12. Nothing contained in this chapter shall afiect the title Estate bjr cur- 
of a husband as tenant by the curtesy, nor that of a widow as tenant ^^y "»^ »" 

•J io/\c An dower, not to 

m dower. ^ 1805, 90. be affected. 

Sect. 13. The word "issue," as used in this chapter, includes all ConstmcUon of 
the lawAil lineal descendants of the ancestor: and the words "real es- c«rt«n ^fl'^a 
tate" include all lands, tenements and hereditaments, and all rights STthU chapter, 
thereto, and interests dierein, possessed and claimed, in fee simple, 
or for the life of a third person. Inheritance or succession, "by right 
of representation," takes place when the descendants of any deceased 
heir take the same share or right in the estate of another person that 
their parent would have taken, if living. Posthumous children are 
considered as living at the death of their parent. 



NOTES. 



Srctiom 1. This description of the real estate that shall descend, is taken from stat. 
1805, c. 90. It is so framed as to include not only lands of which the ancestor was acta- 
ally seised, bat also reversions and remainders, and the right to lands of which he had been 
disseised, or in any other way oasted. The rules of descent, in the remainin^r part of the 
section, and throughout this chapter, are taken from the existiag law, «rith some verbal 
alterations, which are not intended to alter the sense. 

By the first section of the stat. 1806, c. 90» it is provided that the estate shall descend to 
the children of the intesute, and to the lawful issue of any deceased child, " by right 
of representation.'' This is the only clause which expressly provides for grand children ; 
and by this, if construed literally, the grand-children would Uke by right of representa- 
tion, although there should be no surviving children. But by the last provbo of the same 
section it is declared, that when the issue who are entitled under that act are all in ihe 
same degree of kindred to the intestate, they shall take the estate equally. This last is un- 
dottbiedly the rule intended to be established by the legislature, and the clause now propo- 
sed is so framed as to preclude Ihe apparent contradiction in the statute of 1805. 

By Ihe provincial statute, 4 William and Mary, c. 2, if the intestate left no issue, his es- 
tate went to his father j and if no father, it went wholly to his mother, to the exclusion of 
bis brothers and sisters. By the provincial statute, 9 Anne, c. 2, the brothers and sisters 
m this latter ease were allowed to inherit equally with the mother; and this rale was 
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Before tbe tut- 
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eilopled in ibe revised slat. 1788, c. 36, and also io the slat. 1806, c. 90. Befo 
uteof Anne, wbeo an estate descended to brothers and sisters, the children of 
brother or sister were allowed to come in, as represeniin£ their deceased parent, and took 
an equal share with their sarriring uncles and aunts. The rule thus established was ap- 
plied to the new case provided for in the statute of Anne; and accordingly when the es- 
tate was to be divided between the mother, and the brothers and sisters, the children of 
any deceased brother or sister were allowed to take the same share thai would have fone 

to their parent, if living. ... ,.. . ^ . 

According to the civil law, which we follow in computing the degrees of kindred, the 
brothers and sisters are one degree more remote than the mother from the deceased. It 
was therefoie an exception from the general rule, te allow them to inherit at all with the 
mother; and a still further departure from that rule, to bring in the issue of a deceased 
brother or sister, to share in such a case with their |raadmother and their uncles and 
aunu. If the admission of the nephews and nieces in this case had been allowed in pursu- 
ance of any general principle or rule of descents, it would undoubtedly have taken place, 
even when the brothers and sisters of the intestate were all dead ; but beinr itself an ei- 
ception, it was not considered as introducing a new principle to be foUowecT out^ and ap- 
plied to new cases ; and accordingly it the intestate left no brother nor sister, living at his 
death, his mother has always taken the whole, to the exchision of the nephews and nieces. 

The third clause in this section is framed in conformity with these views. 

A different principle prevails in the cases provided for in the sixth and seventh clauses. 
When any child of an intestate dies under age and unmarried, his share or portion of the 
estate goes to the surviving issue of his parent, in like manner as if that child had^ died 
before the parent. The envision or distribution first made of tbe parent's estate has been 
ineffectual as to the share of tbe child who has not lived to eijoy and to dispose of it ; and 
that share is considered as having reverted to the parent's estate, and is given to those 
who would then be entitled to daim under him. It is considered, not as tbe estate of the 
child, but as estate of the parent, which remains still to be distributed. It goes of course 
to the other issue of that parent, whether children or grand-children, as it would have gone 
upon a descent directly from him, if he had died immediately after the deceased child 
whose share is now to be divided. 

In this case accordingly it is provided by the sixth and seventh clauses of this seetion, 
that when all the brothers and sisters are dead, their issue shall still be preferred to the 
surviving parent of the child whose share is to be divided. 

SxcT. i. The Stat 1828, c. 189, provides only for the child's inheriting immediately 
from the mother; and it does not appear to have been intended that an ilmitimate child 
should be treated as an heir also of nis grand-parents, or of any collateral relations of his 
mother. The latter clause of the section is added to prevent any doubt on this point. 

Sect. 4. The fourth section is taken from stat. l&Sl, c. 147. That statute is obscurelv 
written ; but the section now proposed is believed to express what was there intended. 
The principal object seems to have been, to put the illegitimate children there mentioned, 
on the same footing with respect to their brothers and sisters, as if they had been legiti- 
mate. It is not expressly saia, that on the death of any such illegitimate child, bis estate 
shall descend to his father, if living; but this seems to have been implied, or perhaps ta- 
ken for granted ; because the course of descent is prescribed only in case the father shall 
have died before the child; and if the father survives, the statute, if construed literally, 
will be wholly inoperative. The rights of the mother are declared by the stat. 1832, c. 147, 
to be the same as if all the children had been legitimate; and there is no apparent reason 
for any distinction in this particular between the father and mother. This fourth section 
accoroincly makes no distinction between them. 

It will be observed, that the illegitimate children, thus acknowledged by the father, are 
not made capable of inheriting from him, but only from each other; and indeed the stat- 
ute has no operation, unless there be other children bom after the marriage of the par- 
ents. Whether this was accidental or designed, the commissioners have no means to con- 
jecture, as tbey^ know not the reasons on which the statute itself was founded; the whole. 
of it being an innovation upon tbe law as imm^ftmorifelly practiced, and transmitted to us 
by our ancestors. The commissioners, iherefoiW, have attempted nothing more than to ex- 
press what they supposed to have been tbe intention of the framers of that statute; leaving 
It to the wisdom of^ the legislature, if they should think fit to continue this law in force, to 
modify it in such manner as shall be thought proper. 

Sect. 5. The first part of this section is taken from the existing law. The provision as 
to the half-blood, is in conformity with the settled construction ofour statutes of distribu- 
tions; but as this construction has formerly been doubted, it may be thought best to adopt 
it explicitly. 

Sect. 6. This is taken from stat. 1806, c. 90, with an addition, which is founded on the 
construction given to that statute in 1 Pick. Rep. 167, providing that the value of the ad- 
vancement shall be considered as part of the estate, only so far as it regards the heirs. 
This is more fully stated in the sixty-fourth chapter. 

Sect. 7. This section adopts tlie settled construction of the existing statute. 

Sect. 8. This is new in terms, but is supposed to conform to tbe intention of tbe legis- 
lature in tbe existing law ; and the construction is accordant with the opinion of the court 
in 16 Mass. Rep. SOO. 

Sect. 9, 10. These sectbns are taken fi^m sut. 1806, c. 90; it having been decided 
that the seventh section of stat. 1788, c. 86, is repealed by tbe sUtute first mentioned. 4 
Pick. Rep. 21,6-627. 

Sect. 11. This section is new in terms; but is in pursuance of the principles recogni- 
sed in other parts of the statute of distributions; and is supposed to accord with the inn 
tentions of the legislature. 
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TITLE III. 

CHAPTER 62. 

OF TITLE TO REAL PROPERTY BY DEVISE. 

SxcTiOH 1. Wko may devise, aad what may be de\'ised. 

2. Devise of right of entry or of action y and case of the devisor being disseised 

aAer making the will. 

3. Devise of lands acquired after making the will. 

4. Will of real estate, bow to be made. 

5. Devise to attesting witness to be void. 

6. Wm bow revoked. 

7. Case of a child having no provision in the will of his father. 

8. Case of a posthumous child, having no provision. 

9. Share of the child in the two preceding cases, to be taken from all the 

devisees equally. 
}(X Case of devisee dying before testator, and leaving issue. 

11. When estate devised is taken in execution, other devisees to contribute : 

12. Unless a different appropriation of assets is made by the will. 

13. The whole estate still liable for all the debts. 

14. Child omitted in the will, and posthumous child, liable, and entitled, to 

contribution as a devisee. 

15. Case of insolvency of one of the devisees or legatees. 

16. Undevised estate liable for debts, before that which is devised. 

17. Proceedings in suits for contribution. 

18. Will of lands not duly attested, not to be allowed as a will of personal 

estate only : 

19. Excepting in certain cases. 

20. Will of lands not efTectnal without probate : probate conclusive. 

21. Import of the words, "^real estate.'' 

Section 1. Every person of ftill age and of sound mind, being Whomy de- 
seised in his own right of any lands, tenements or hereditaments, or ^'bedevised. 
of any right thereto, or entided to any interest therein, in fee simple 
or for the life of another, may devise and dispose of the same foy his 
last will and testament in writing; and all such estate not disposed of 
by the will shall descend as the estate of an intestate; being chargea- 
ble in both cases with the pajonent of all his debts. 1783, 24. 

Sect. 2. When any person shall devise lands of which he may Devise of right 
not then be seised, but to or for which he has any right of entry, [or ^^^^^^^ 
of action,'] or when, after the making of any devise, the devisor shall ' 
be disseised or ousted of the devised premises, they shall neverthe- 
less pass to the devisee in like manner as they woukl have descended 
to the heirs of the devisor, if he had died intestate; and the devisee shall 
have the like remedy for the recovery thereof, either by entry or by 
action, as the heirs might have had, [and may declare on the seisin 
of the devisor J and on the devise by him, instead of a descent from 
him, setting forth his disseisin or other ouster, in like manner as heirs 
may do on the disseisin or other ouster of their ancestor.] 

fc)ECT. 3. Any estate, right or interest in lands, acquired by the Devise of estate 
testator after the making of his will, shall pass thereby in like manner ^^^j^ringlhe^n. 
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as if possessed at the time of making the wiD, if such shall clearly 
and manifesdy appear by the will to have been the intention of the 
testator. 

Sect. 4. No will shall be effectual to pass real estate, nor to 
charge, or in any way affect the same, unless it be in writing, and 
signed by the devisor, or by some person in his presence and by his 
express direction, and attested and subscribed in the presence of the 
devisor by three or more competent witnesses: and if the witnesses 
are competent at the time of attesting the execution of the will, their 
subsequent incompetency, from whatever cause it may arise, shall not 

J)revent the probate and allowance of the will, if it be otherwise saUs- 
actorily proved. 1783, 24. 

Sect. 5. All beneficial devises, legacies and gifts whatsoever in 
any will of lands, or codicil devismg lands, made or given to any 
subscribing witness to such will or codicil, shall be wholly void, 
unless there be three other competent subscribing witnesses to the 
same; but a mere charge on the lands of the devisor for the payment 
of debts, shall not prevent his creditors from bemg competent wit- 
nesses to his will. 1783, 24. 

Sect. 6. No such will or devise as is mentioned in this chapter 
shall be revoked, unless by burning, tearing, cancellbg or obliterating 
the same, with the intention of revoking it, by the devisor himself, or 
by some person in his presence and l)y his direction; or by some 
other will or codicil in writing, executed as prescribed in this chapter ; 
or by some other writing signed, attested and subscribed in the man- 
ner provided in this chapter for the making of a will : excepting only, that 
nothing contained in this section shall prevent the revocation implied 
by law from subsequent changes in the condition or chrcumstances of 
the testator. 1783, 24. 

Sect. 7. When any testator shall omit to provide in his will for 
any of his children, or for the issue of any deceased child; they shall 
take the same share of his estate, both real and personal, that they 
would have been entitled to if he had died intestate; unless they shall 
have been provided for by the testator in his life time; or unless it 
shall appear that such omission was intentional, and not occasioned 
by any mistake or accident. 1783, 24. 

Sect. 8. When any child of a testator, bom after his father's 
death, shall have no provision made for him by his father, in his will 
or otherwise, he shall take the same share of his father's estate, both 
real and personal, that he would have been entided to if his father 
had died mtestate. 1783, 24. 

Sect. 9. When any portion is assigned to a posthumous child, 
or to a child, or the issue of a child, omitted in the will of his father, 
as mentioned in the two preceding sections, the same shall be taken 
equally from all the devisees and legatees, in proportion to the value 
01 what they shall respectively receive under the will; unless, in 
consequence of a specific devise or bequest, or of some other pro- 
visions in the will, a different apportionment among the devisees and 
legatees shall be found necessary in order to give effect to the inten- 
tions of the testator, as to that part of his estate which shall pass by 
his will. 1783,24. 
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Sect. 10. When a devise of real or personal estate is made to Cajwof deviaee 
any child or other relation of the testator, and the devisee shall die 2S»for*wid 
before the testator, leaving issue who survive the testator, such issue leaving'issue. 
shall take the estate so devised, in the same manner as the devisee 
would have done if he had survived the testator; unless a different 
disposition thereof shaU be made, or required, by the will. 

1783, 24. 

Sect. 11. When any estate, real or personal, that is devised. When estate 
shall be taken from the devisee for the payment of the debts of the fn eL*wiUoS^*° 
testator, all the other devisees and legatees shall contribute their other devisees 
respective proportions of the loss to the person from whom the estate ^^ contribute : 
is taken, so as to make the loss fall equally on all the devisees and 
legatees according to the value of the property received by each of 
them; excepting as provided in the next following section. 

1783, 24. 

Sect. 12. If in such a case the testator shall, by making a spe- Unless a differ- 
cific devise or bequest, have virtually exempted any devisee or legatee uoL o^^I^'uis 
from his liability to contribute with the others for the payment of the made by the 
debts, or if he shall by any other provisions in his will have pre- ^"• 
scribed or required any appropriation of his estate for the payment of 
his debts, different from that prescribed in the preceding section, the 
estate shall be appropriated and applied in conformity with the pro- 
visions of the win. 

Sect. 13. Nothing contained in the two preceding sections shall The whole es- 
impair, or in any way &ect, the liability of the whole estate of the forV/thed^te. 
testator for the payment of all his debts; but the provisions in these 
sections shall apply only to the marshalling of the assets as between 
those who hold or claim under the will. 

Sect. 14. When any part of the estate of a testator descends Child omitted, 
to a child or other descendant, by reason of his having no provision Sunlabie**^ 
made for him in the will, or when it descends to a posthumous child, and entitled! to 
such estate shall, for all the purposes of the three preceding sections, a*de?^!*° " 
be considered as if it had been devised to such child or other 
descendant; and he shall accordingly be bound to contribute with the 
devisees and legatees, as before provided, and shall be entitled to 
claim contribution from them accordingly. 

Sect. 15. When any of the persons who are liable to contribute Cm« ^V°***^^ 
towards the discharge of such debt, according to the provisions con- ™%ws^t 
tained in the four preceding sections, shall be insolvent or unable to &c. 
j)ay his just proportion thereof, the others shall be severally liable 
lor the loss occasioned by such insolvency, each one in proportion to 
the value of the property received by lum from the estate of the 
deceased: and if any one of the persons so liable shall die without 
having paid Iiis proportion of such debt, his executors and adminis- 
trators shall be liable therefor in like manner as if it had been his 
proper debt, to the extent to which he would have been liable, if 
living. 

Sect. 16. When any part of the real estate of a testator shall Undc\d«ed es- 
descend to his heirs by reason of its being not devised or disposed ^bts' before' 
of by his will, and his personal estate shall be insufficient for the that which is 
payment of his debts, the undevised real estate shall be first charge- ^•^"**'- 
able with the debts, in exoneration, as far as it will go, of the real 
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estate that is devised; unless it shall appear from the will that a dif- 
ferent arrm^ement of his assets for the pa3rment of his debts was 
made by the testator; in which case they shall be applied for that 
purpose in comformity with the provisions of the will. 
Proceedings in Sect. 17. All cases arising under this chapter, m which devi- 
buUon^' ^^^^ visees or legatees may be required to contribute to make up the share 
of any child of the testator, or of the issue of any child, or in which 
contribution is to be made among devisees, legatees and heirs, or any 
of them, may be decided in an action at law, when the case is such as 
to allow of that course of proceeding; or may be heard and deter- 
mined in the probate court, allowing an appeal to the supreme court 
of probate as in other cases; or they may be originally brought, and 
finally determined, in the supreme judicial court as a court of 
chancery. 
Will of lands Sect. 18. If any instrument shall be offered for probate as a 
not duly attMt- j^ which is not dulv attested and subscribed as required in this 

ed, not to DC-' i-iri ••/•! i 

allowed as a chapter, or which, from the mmonty of the testator or any other cause, 
«!tate^oni"^°*^ is not Sufficient to pass real estate; and if there be any real estate of 
the supposed testator which would pass or be affected thereby, if 
established as his will, it shall not be approved and allowed as a will 
of personal estate only; excepting as provided in the succeeding 
section. 1783, 24. 

Excepting in Sect.19. If any such instrument as is mentioned in the preceding 
section purports to give the whole real and personal estate to one 
person, or to give the whole to two or more persons, giving to each 
the same proportion in the real, as in the personal estate, so that the 
allowing of it as a will of personal estate only would not change the 
proportions intended by the testator between the devisees and lega- 
tees, but would only reduce in equal proportions the amount intended 
to be given to each, it may be allowed as a will of personal estate 
alone. 
Will of lands, Sect. 20. No wiU shall be effectual to pass either real or per- 
S^Oiourpro- sonal estate, unless it shall have been duly proved and allowed in the 
bate: probate probate court: and the probate of a will devising real estate shall be 
conclusive. conclusive as to the due execution of the will, in like manner as it is 

of a will of personal estate. 
lnip^^of«|»« Sect. 21. The words "real estate," as used in this chapter, 
^// ^' include lands, tenements and hereditaments, and all rights thereto, 
and interests therein, that are by law devisable. 



certain cases. 
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NOTES. 



Sectioit 1. This is talcen from stat. 178^ c. 24 ; but with an alteration 
which enables the testator to devise every kind of real estate and every 
right and interest therein, that would, by the preceding chapter, descend to 
the heirs of an intestate. Under the stat. 1783, c. 24, if a man is disseised at 
the time of making his will, or afterwards, and dies without having re-en- 
tered on the land, the devise is void ; and as such a disseisin may take 
place without the knowledge of the testator, or so near to the time of his 
death that he cannot re-enter, it follows that a most just and reasonable 
devise may be defeated by the unauthorized act of a stranger. The reasons 
for prohibiting the buyinff and selling of rights of action do not apply to 
this case ; because on the death of the former owner the right of action will 
pass to his heir, if it does not pass to his devisee ; and it can make no differ- 
ence to the person in possession, whether the action for the land is brought 
by the one or the other of those parties. The devisee is the heir constituted 
by the owner of the land, and substituted for the heir appointed by the law ; 
and there seems to be no reason, of justice or of policy, whv they should 
not both have the same remedy to recover what rightfully belongs to . 
them. 

Sect. 2. This section points out the course to be pursued by the devisee 
of a right of entry or of action ; giving him the same remedy as the heir 
would have. If the alteration proposed in the preceding section should not 
be adopted, this will of course be unnecessary. 

The commissioners have proposed, in the chapter concerning the writ of 
entry, in the third part of this digest, the abolition of all real actions on the 
seisin of an ancestor. If that change should be adopted by the legislature 
the words inclosed in brackets in thid second section must be omitted. 

Sect. 3. By the existiiiff law, a man cannot devise any real estate 
acquired after the making ofhis will, however clearly and strongly he may 
have expressed his intention to do so. The reasons for this rule are merely 
technical, and do not apply to a bequest of personal estate ; so that under 
the same clause in a will, applving to |>ersonal and real estate, the former 
might pass, when the latter would not. If this rule were universally known 
and remembered, its op>eration might always be avoided by a mere re-publi- 
cation of the will after a new purchase of land ; which is understood to 
shew the intention of the testator to devise all the estate which he owns at 
the time of the re-publication ; and there seems to be no reason why the 
like intention, when clearly manifested in the original will, should not have 
the like effect. As the law now stands, a will may be effectual in part, and 
ineffectual in another part, and thus destroy the equality or other propor- 
tions, which the testator intended to maintain among the objects of his 
bounty. This would not merely defeat his intended will, but would in effect 
substitute another and different will. The revised code of New York con- 
tains a provision like that here proposed, part 2, c. 6, tit. 1. The commis- 
sioners would also refer to the opinion of the court, in 12 Mass. R. 534. 

Sect. 4. This section is taken from the existing statute; with some 
alterations to conform to the construction'of the statute, as adopted in cer- 
tain decisions of the supreme court. If a person could, by a will not 
attested by three witnesses, give legacies equal to the value of all his real 
and personal estate, and thereby subject his real estate to be sold for the 
payment of those legacies, this would in effect be devising or disposing of 
tiis real estate, contrary to the plain intent of the statute ; and this appears 
to be the opinion of the court in 14 Mass. Rep. 421. This fourth section 
accordingly prohibits, not only the devise of the estate itself, but also any 
charge upon it, unless by a will duly attested. 

It has been decided that the phrase credibU witnesses^ in the statute, means 

PART II. 4 
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competent uninesaea ; and that it is sufficient if they are competent, at the 
time when they subscribe the will as witnesses. 5 Mass. Rep. 219 ; 12 Mass. 
Rep. 358. The proposed section adopts these constructions. 

Sect. 5. This also is taken from the stat. 1783, c 24; with an addition 
which is adopted from the revised code of New York. The devise to the 
witness is avoided, onlv from the necessity of the case, when the will could 
not otherwise be established. As this is a hardship on him, for the benefit 
of the other devisees and legatees, it ought not to take place when there are 
three other competent subscribing witnesses. In that case his attestation 
may be considered as a nullity, without injustice to any person interested ; 
and the will may be proved by the other witnesses. 

Sect. 6. This is taken, with some alteration, from the stat 1783, c. 24. 
That statute, which is copied in this particular from the English statute, 
29 Charles 2, c. 3, makes a difference, which was probably unintentional, 
between the manner of executing a will of lands, and a writing revoking 
such a will. The former must be attested and subscribed by three or more 
witnesses in the presence of the testator; but it is not required that he should 
sign it in their presence ; whilst an instrument revoking a will must be signed 
by the testator in the presence of three or more witnesses^ but it is not reouired 
that ihey should subscribe it in his presence, nor indeed that they should 
subscribe it at all. This difference being not founded on any obvious reason, 
and not so expressed in the statute as to attract attention, is very likely to be 
overlooked, and thus to lead to serious inconvenience. The New York 
code has prescribed the same formalities for the instrument of revocation, as 
for the will ; and the same rule is proposed in this sixth section. 

The provision, that the burning, &c. must be done with the intention of 
revoking the will, in order to prevent a revocation by mere accident or mis- 
take, is also taken from the New York code ; and from the settled construc- 
tion of the same words in the English statute. 

The clause as to implied revocations, recognizes and adopts the existing 
law, as established and understood among us; but as the words of the statute 
nre so strong and explicit, and this exception is so important, it may be 
thought best to express it. The New York code proceeds to define the 
cases in which such a revocation will he implied ; to wit, if the testator be a 
man, his subsequent marriage and the biilh of a child ; and if a woman, her 
subsequent marriage, although there be no issue of the marringe. But the 
commissioners have thought it better, and more consistent with the terms of 
their commission, in this and in all similar cases, to avoid enacting or 
repeating in the proposed code anv of the rules or principles of the common 
law, unless when it is required for the explanation of some enactment, or 
for other weighty reason. 

Sect. 7. This is taken from the stat. 1783, c. 24 ; adopting the construction 
which has been given to it by the supreme court. 1 Mass. Rep. 146 ; 2 — 570 ; 
3—17; 14—357. 

Sect. 8, 9. These also are taken from the existing statute ; with the 
addition of the clause at the end of the ninth section. l*his is |)roposed in 
order that the will of the testator may be accomplished as far as it can be, 
consistently with the rights of the child who is not provided for. It may 
happen that the testator has manifested a clear intention to ^ive a priority or 
preference to some one devisee or legatee ; in which case, this one ought not 
to be required to contribute with the others, in order to make up the share 
of the child that is omitted in the will. 

Sect. 10. This is taken from stat. 1783, c. 24 ; with the addition only of 
the provision, that the issue, to be entitled to take in this case, must survive 
the testator. This was undoubtedly the intention of the former statute, 
though not expressly declared. 

Sect. 11. The eighteenth section of stat. 1783, e. 24, requires the contri- 
bution in this case to be made by the heirs, as well as by the devisees and 
legatees. The only cases in which heirs can take together with devisees or 
legatees, are when a child is bom nfler his father's death, or is otherwise 
omitted in the will, or when the testator has left some real estate not dis- 
posed of by his will ; and both of these cases are provided for in the four- 
teenth and sixteenth sections of this chapter. If those two sections should 
not be adopted by the legislature, it may be necessary to restore the word 
^ heirs," to this eleventh section. 
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8ccT. 13y 13. These eections are new in terms, but are supposed to eon- 
form to the views of the legislature in the existing statute'; and are proposed 
in order to remove and prevent doubts. The commissioners would refer to 
the opinion of the eourt in the 6th Mass. Rep. 149, for a view of some im- 
portant principles relating to this subject. 

Sect. 14 When a child is accidentally omitted in the will, or is bora 
after his father's death, and is therefore entitled to an equal portion of the 
estate, it is upon the supposition that the parent would, but for those cir- 
cumstances, have given him an equal portion with all the other children ; 
and the statute therefore puts him in the same situation as if his parent had, 
by his win, given him that portion. If therefore he has the same benefit 
as if he had a portion devised to him, be ought to bear the corresponding 
burthen, and contribute with all the other devisees. It may be fuither ol^ 
served, that bv tHe seventh and eighth sections, the child is to take only 
what he would have had if his parent had died intestate ; and that would 
be only his share of the residue, after all the debts were paid. It may 
therefore be presumed, that upon a fair constniciion of those sections he 
wonid be compelled to contribute, without any further prorision. He would 
still, however, have no means to compel contribution, if his own share were 
taken for the debts of the deceased. The provision for that purpose in this 
fourteenth section is therefore necessary, to put him in the same situation as 
if his portion had been devised to him ; and it may prevent doubts, to 
declare at the same time that he is bound to contribute, as well as entitled to 
cMm contribution. 

Sect. 15. The provision for contribution, contained in this fifteenth sec- 
tion, is the same which ^vems in the case of two or more co-sureties for 
the debt of another. It is not founded on any supposed contract between 
the parties who are bound to contribute, but merely on the principles of 
justice and equity. See 2 Bos. &^ Pul. Rep. 268, Crowell vs. Edwards ; and 
270, Deering vs. Winchelsea & al. Kaimes' Principles of Equhy, 13, 14. 
Suppose there are three devisees. A., B. and C, each taking an estate worth 
1000 dollars, and that a creditor for the snm of 1000 dollars takes the whole 
estate that is devised to A. ; now as the other two devisees were bound 
equally with A. for the payment of this debt, it is just that each of them 
should pay him one thira of what he has lost ; and this is the general rule, 
which is recognized in the eighteenth section of stat 1783, c.2l, and in the 
eleventh section of this chapter. If, in the case supposed, B. had become 
insolvent, and wholly unable to pay his share, it might seem hard on C. to 
require him to pay a larger proportion on account of this failure ; but it 
would be equally hard on A. to make him pay a larger proportion, the loss 
having occurred without any fault on his p«urt ; and of course A. ought to 
recover against C. one half of the whole sum paid. It depended or acci- 
dent, or on the will of the creditor, whether the debt should be paid in the 
first instance by A. or by C. ; and neither of them ought to gain or lose by 
the act of the creditor, over which they had no control, if die rule of con- 
tribution proposed in this fifteenth section is not adopted, the extent to 
which the dinerent devisees are liable, will be left in many cases to depend 
on the caprice of the creditor ; or, what is worse, on an unjust or fraudulent 
collusion between him and some of the devisees. For example, if, in the 
case above supposed, the loss arising from the insolvency of B. had bv law 
fallen wholly on him who was compelled by the creditor to pay the debt, A. 
might have secretly bargained with the creditor to levv his execution wholly 
on C. ; by which means. A., instead of paying 666 dollars towards the debt, 
would be liable to pay only 333 dollars ; and if he should pay to the creditor 
for this accommodation any thing less than the last mentioned sum, he 
would be a gainer by the amount of the difierenc-e, and the creditor also 
would be a gainer by the whole sum that should be paid to him upon this 
corrupt bargain. 

The death of any person who is liable to contribute ought not to change 
the result as to the other parties; and it is accordingly provided, at the close 
of this section, that the executors or administrators shall in such a case be 
made parties in any suit that may be brought for contribution. In proceed- 
ings at the common law, the executors or administrators of a joint debtor 
cannot usually be sued jointly with the surviving debtors. Any court of 
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chancery would, no doubt, allow of such a joinder in the case contemplated 
in this section ; but it may be thought best to prevent any doubt on the 
point, by expressly providing for it 

Sect. 16. This provision is new in terms : but is suggested in part by the 
opinion of the court in 6 Mass. Rep. 149, before referred to ; and conforms 
to the law as established in the courts of New York, and of England. 3 
Johns. Ch. Rep. 148, 312. It is undoubtedly desirable that some rule on 
this subject should be established and known, in order to prevent litigation^ 
and it is believed that none will be found more just than that here proposed. 

Sect. 17. When there are only two parties m a cause, one claiming con- 
tribution, and the other bound to contribute, the matter may be heara and 
definitively settled in an action at law. But if there are two or more devisees 
or legatees, liable to contribute to another, it will be extremely difficult, if not 
impracticable, to adjust the proportions properly by any course of proceeding 
at the common law. The commissioners refer to the 10 Mass. Rep. 450, for 
an exposition of some of the reasons which require a resort to chancery pro- 
cess in this case. 

Sect. 18. This is taken from the ninth section of stat. 1783, c. 24, with 
some additions, which are respectfully suggested for the consideration of the 
le^lature. It has been decided in 1 Pick. Rep. 239, that a will made by a 
mmor is not within this provision of the stat 1783. It follows that if a 
minor devises his real estate to one, and his personal estate to another, the 
will may be valid for the latter part, and void for the former ; and thus pro- 
duce the same injustice which it was the object of the legislature to prevent 
in the other case. 12 Mass. Rep. 534. The section now proposed will in 
all cases prevent the allowance of a will, for the personal estate alone, when 
the intentions of the testator and the just claims of the devisees or legatees 
would be thereby defeated. 

The latter clause of this section is proposed, in accordance with what is 
supposed to have been the intention of the original statute, and to remove 
doubts ; vide 1 Pick. Rep. 239, and the case of E. Sumner's will there cited, 
as having been decided in 1796. If the testator leaves no real estate that 
could pass by his will, the reason assigned in the preamble of that ninth sec- 
tion or the statute 1783, o. 24, would not apply ; and it would be unnecessary, 
as well as unjust, to disallow the will, merely because the language of it 
might have passed real estate, when it appears that the testator bad no real 
estate to be devised. 

Sect. 19. This section proposes a further modification of the same rule, 
which is suggested by the opinion of the court in the case before cited from 
1 Pick. Rep. 239. When there is but one devisee, or when the same pro- 
portion of the real and of the personal estate is tfiven to each of the devisees, 
the allowing of the will for the personal estate alone, vnll effect the intention 
of the testator to a certain extent ; and will not in any particular change the 
proportions which he designed to establish among the different objects of his 
Dounty. The reason of the rule therefore which required the disallowance 
of such a will does not apply. 

Sect. 20. This is in accordance v^th the established law in this state ; 
but as it differs from the law in other places, and is a provision of very ex- 
tensive and important influence, it may be useful to insert it in the text of 
our statutes. Vide 12 Mass. Rep. 525, 531 ; 1 Pick. Rep. 114» 
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TITLE IV. 

Of wills, intestacies, executors and administrators. 

Chapter 63. — Of wills, and the probate of them. 

Chapter 64. — Of the administration and distribution of the estates of intes- 
tates. 

Chapter 65. — Of the inventory, and collecting the effects. 

Chapter 66. — Of the payment of debts and legacies. 

Chapter ^, — Of executors and administrators rendering their accounts, 
and making a settlement of the estate. 

Chapter 68. — Of proceedings when the estate of the deceased is insolvent. 

Chapter 69. — Of the appointment of tnistees for minors and others, and of 
their powers and duties. 

Chapter 70. — General provisions. 



CHAPTER 63. 

OF WILLS, AND THE PROBATE OF THEM. 

Section 1. Who may make a will ofperaonal estate. 

2. Nuncupative will, how to be made and proved. 

9. Not to be proved until fourteen days after the decease of the testator. 

4. Nor after the expiration of six months after speakings the words, unless they 

be committed to writing within six days. 

5. Will in writing, how revoked by words, or by a nimcupative will. 

6. Soldiers and mariners not prevented from making a nuncupative will. 

7. Any will may be deposited by the testator, for safe keeping, in the registry 

of probate. 

8. Such will to be enclosed in sealed wrapper, and endorsed, dee. 

9. To whom to be delivered. 

10. When to be opened by the judge of probate. 

n. A will in possession of any other person to be delivered within thirty days 

after the decease of the testator. 

\t. Will how proved, when there is no objection to it. 

13. Mode of trial, on appeal to the supreme judicial court. 

14. Will proved in another state, may be filed and recorded 'here. 

1 5. Mode of proceeding in such case. 

16. Effect of a will so filed. 

17. The estate to be settled as in other cases. 

18. Executor's bond to the judge of probate. 

19. Different bond may be given when the executor is residuary legatee. 

50. Such bond not to discharge the Hen of creditors and the real estate of testa- 

tor, except, &c. 

51. If executor renounces, &c., administration to be granted. 
St. Administration during the minority of an executor. 

53. Executor, for what causes removable by the judge of probate. 

54. Bond of administrator with the will annexed. 

55. Marriage of a woman, being a co-executrix, extinguishes her authority. 

26. Executor of executor not to administer the estate of the first testator. 

27. The word " will" to include codicils. 
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Who may make SECTION 1. Every persoD of the age of eighteen years or up- 
iJ^ltate**"**"' wards, and of sound mind and sufficient discretion, exceptmg married 
women, may give and dispose of his or her personal estate by will : 
and all such estate not disposed of by the will, shaU be administered 
as intestate estate. 1783, 24. 

NuncapaUve Sect. 2. No nuncupative or unwritten will, excepting those 

Md proved!**'^ herein after mentioned, of soldiers and mariners, shall be dUowed, 
when the estate bequeathed thereby shall exceed the value of two 
hundred dollars, unless it be made and proved in the following man- 
ner : 

First, the will must be made in the presence of three witnesses at 
the least, who must all be produced and examined on the hearing (^ 
the case in the probate court: 

Secondly, it must be proved that the testator, at the time of pro- 
nouncing die will, did request the witnesses, or some of them, to 
bear witness that such was his will ; or did express himself to that 
effect: 

Thirdly, the will must be made in the last sickness of the deceased: 

Fourthly, it must be made at his home or dwelling place, or at the 

house or place where he had been resident for ten days or more next 

before the making of the will ; unless he is suddenly taken sick, being 

from home, and dies without returning to the place of his dwelling, in 

which case he may make such will at the place where he b detained 

by such sickness. 1783, 24. 

Not to be pro- Sect. 3. No nuncupative will shall be proved and allowed until 

^"day/*'Ser fo"^^'^^'^ ^^7^ ^^^ ^16 death of the testator ; nor unless sufficient no- 

deaihoftcstA- tice shall have been given to the widow and next (rf kin to the de- 

*<>'• . . ceased, if resident within the state, to appear and contest the same. 

1783, 24. 

Nor after six Sect. 4. After the expiration of six months from the time of 

8iSakiiig,3Ss speaking any supposed testamentary words, no testimony shall be re- 

commiited to ceivcd to prove die same as a nuncupative will, unless the said words 

siTdays^^*"" ^^ *^® substance thereof shall be committed to writing within six days 

after they were spoken. 1783, 24. 

Will in writing, Sect. 5. No wiU in writing concerning personal estate shall be 

by^wds!^^ revoked, nor shall any clause or bequest therein be altered, by any 

words spoken by the testator, or by a nuncupative will, unless such 

words or will be committed to writmg, and read to the testator, and 

allowed by him ; and this be proved by three witnesses at the least. 

1783,24. 
Soldiers and Sect. 6. Nothing contained in this chapter shall prevent any 

preventcd° from ^^^^^^5 being in actud military service, nor any mariner, being at sea, 
making a nun- from disposing of his wages and other personal estate, as he might 
cupaUvewUi. before have done. 1783,24. 

Will may be Sect. 7. Any will in writing maybe deposited by the person 

sl^keepinrin ™^^'^g ^^ same, or by any person for him, in the registry of probate 
the registry of in the county where the testator lives, to be safely kept until deliver- 
probate. g J q,. disposed of as herein after provided, and it shall be the duty of 

the register, upon being paid the fee of one dollar therefor, to receive 
and keep such will, and to give a receipt therefor to the person de- 
positing it. 
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Sect. 8. Such will shall be inclosed in a sealed wrapper, and To be inclosed 
shall have endorsed thereon the name of the testator, and his place of jjrjp™®^^ 
residence, and the day when delivered ; and may also have endorsed endonecl, &c. 
the name' of any person to whom it is to be delivered after the death 
of the testator, and it shall not be opened, nor read, until delivered to 
a person entitled to receive the same, or otherwise disposed of, as 
herein after provided. 

Sect. 9. Such will shall, during the life time of the testator, be To whom to be 
delivered only to himself, or to some person authorized by him, by <'e*»^«'^- 
an order in writing, duly proved by the oath of a subscribing witness ; 
and after his death, it shall be delivered to the person named in the 
endorsement on the wrapper of the will, if there be any person so 
named. 

Sect. 10. If there be no person so appointed to receive the When to be 
will, it shall be publicly opened before the judge of probate, at the j2^of*^ro* 
first court held aiter notice of the testator's death, and shall be retain- bate, 
ed in the registry until it is there offered for probate: or if the juris- 
diction of the case belongs to any other court, it shall be delivered to 
the executors or other persons entitled to the custody of it, to be 
presented for probate in such other court. 

Sect. 11. Every person, other than the register of probate, hav- a will in pos- 
ing the custody of any will, shall within thirty days after notice of the J|^jjj*" ^n"to 
death of the testator deliver the same into the probate court which has be deUvered' in 

{'urisdictionof the case, or to the executors named in the will ; and if J**'*^^^^^"^^ 
le shall, without any reasonable cause neglect to do so, after being tator. 
duly cited for that purpose by the judge of probate, he may be com- 
mitted to the jail ot the county by warrant of the said judge, there to 
be kept in close custody until he shall deliver the will as above di- 
rected ; and he shall be iurther liable to the action of any party ag- 
grieved, for the damage which may be sustamed by such neglect. 

Sect. 12. When it shall appear to the judge of probate, by the wui bow prov- 
consent in writing of the heirs at law, or by other satisfactory evi- ?^ '^^^. ^f® 

, , ° . 1., "^.i i/ la no objection 

dence, that no person mterested m the estate, mtends to object to to it. 
the probate of the will, he may in his discretion grant probate thereof 
upon the testimony of one of the subscribing witnesses, without requir- 
ing the attendance of all of them, although the others should be within 
reach of the process of the court. 1817, 190, § 33. 

Sect. 13. In case of an appeal from the probate court concern- Mode of trial 
inff th^ probate of a wiD, if it shall appear from the reasons of appeal ^'^ appeal to 

1^1*. i* t t • n t • •!• lupreme court. 

that the sanity of the testator, or the attestation of the witnesses m his '^ 
presence, is in controversy, the supreme judicial court may, for the 
determination thereof, direct a real or feigned issue to be tried by a 
jury in the same court, at the expense of the appellant if the issue be 
found against him. 1817, 190, § 7. 

Sect. 14. Any will that shall have been proved and allowed in will proved in 
any other of the United States, or in any foreign country, according *"^^^ *^^ 
to the laws of such state or country, may be filed and recorded in ^J recorded 
the probate court in this state, in the manner and for the purposes ^^' 
mentioned in the following sections. 1785, 12. 

Sect. 15. A copy of the will and of the probate thereof, duly Mode of pro- 
authenticated, shall be produced W the executor, or by any person J^*"*^ *° '^^^ 
interested therein, to the judge of probate in any county in which ^ 
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there is any estate, real or personal, on which the will may operate ; 
whereupon the judge shall assign a time and place for hearing the 
case, and shall cause notice thereof to all persons interested to be 
given in some public newspaper three weeks successively, the first 
publication to be thirty days at least before the time so assigned. 

1786, 12. 
Effeciof a will S EOT. 16. If on hearing the case it shall appear to the judge 
that the instrument ought to be allowed in this state as the last will" 
and testament of the deceased, he shall order it to be filed and re- 
corded as such ; and the will shaU then have the same force and 
effect as if it had been originally proved and allowed in the same 
court in the usual manner ; provided however, that nothing herein 
contained shaU be construed to make valid any will that is not exe- 
cuted, attested and subscribed, in the manner proscribed by the laws 
of this state nor to give any operation and effect to the will of an 
alien different from what it would have had if originally proved and 
allowed here. 1785, 12. 

The esute to Sect. 17. After the allowing and recording of any will pursuant 
oUief^cw^ *" to the three precedmg sections, the judge of probate shall grant let- 
ters testamentary thereon, or letters of administration with the vrill 
annexed, and shall proceed in the settlement of the estate that may 
be found in this state, in the manner provided in the seventieth chap- 
ter with respect to the estates of persons who were inhabitants of any 
other state or country ; and the letters testamentary or of administra- 
tion thus granted, shall extend to all the estate of the deceased within 
the state, and shall exclude the jurisdiction of the probate court in 
every other county. 1785, 12. 

b*T**^th Sect. 18. Every executor, before entering upon the execution 

judge of pro- of his trust shall give bond with sufficient surety or sureties in such 
'>*^- sum as the judge of probate shall order, payable to the said judge or 

to his successor, with condition as follows : 

First, to make and return to the probate court within three 
months a true inventory of all the real estate, and aU the goods, chat- 
tels, rights and credits of the testator, which are by law to be adminis- 
tered, and which have or shall come to his possession or knowledge. 
Secondly, to administer according to law, and to the will of die 
testator, all his goods, chattels, rights and credits, and the proceeds 
of all his real estate that may be sold for the payment of hi^ debts or 
legacies, which shall at any time come to the possession of the exec- 
utor, or to the possession of any other person for him : and 

Tliirdly, to render upon oath a just and true account of 'his 
administration within one year ; and at any other times when requir- 
ed by the judge of probate. 

And when dbere are two or more persons appointed executors, none 
shall intermeddle nor act as such, but those who actuaUy give bond as 
before prescribed. 1783, 24. 1817, 190. 

Diflferent bond Sect. 19. Provided however, that if the executor is residuary 
when the ^exec- legatee, he may, instead of the bond prescribed in the preceding sec- 
utor is residua- tion, give bond in a sum and with sureties to the satisfaction of the 
ry legatee. judge of probate, with condition to pay all the debts and legacies of 
the testator ; in which case he shall not be required to return an in- 
ventory. 1783, 24. 
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8ect. 20. The giving of such bond as is provided m the pre- Such bo&a not 
ceding section shall not discharge the lien on the real estate of the ii^^S*Jj^^ 
testator for the payment of his debts, excepting only on such part tate, except &e. 
thereof as shall have been sold by the executor to one who purchas- 
ed in good faith, and for a valuable consideration ; and all the estate 
not so sold may be taken in execution by any creditor who is not 
otherwise satisfied, in like manner as if a bond had been given in the 
other form. 

Sect. 21. If any person who is appointed an executor shall re- If executor re* 
fuse to accept the trust, or if after being duly cited for that purpose J[d^2§traUwi 
he shall neglect to appear and accept the same, or if he shall neglect to be granted, 
for twenty days after probate of the will to give bond as before pre- 
scribed, the judge of probate shall grant letters testamentary to the 
other executors, if there be any capable and willing to accept the 
trust ; and if not, he shall commit administration of the estate with the 
will annexed to the widow of the deceased, or to his next of kin up- 
wards of twenty-one years of age, or to both, or to one or more of the 
devisees or legatees, or one or more of the principal creditors, or, in 
case of their refusal, to such other person as he shall think fit. 

1783, 24. 

Sect. 22. When a person appointed executor is under the age AdminUtratioii 
of twenty-one years at the time of provmg the will, administration dunng minority 
may be granted with the will annexed, during his minority, unless ** ****^" ^^' 
there be another executor who shall accept the trust, in which case 
the estate shall be administered by such other executor until the 
minor shall arrive at full age, when he may be admitted as jomt ex- 
ecutor with the former, upon giving bond as before provided. 

1783, 24. 

Sect. 23. When an executor, residing out of this state, shall Executor for 
after being duly cited by the judge of probate, neglect to render his JjJJijSSI^ **" 
accounts and to setde the estate according to law ; or when any execu- 
tor shaU become insane, or otherwise incapable of discharging his 
trust, or evidently unsuitable therefor, the judge of probate may re- 
move him, and me other executor, if there is any, may proceed in 
discharging the trust, as if the executor so removed were dead ; and 
if there is no other executor to discharge the trust, the judge may 
commit administration, with the will annexed, of the estate not al- 
ready administered, to such person as he shall think fit, in like man- 
ner as if the executor so removed were dead. 1783, 24. 1808, 98. 

Sect. 24. Every person who is appointed administrator with Bondofadmin- 
the will annexed, shall before entering on the execution of his trust »«trator wi^ibe 
give bond to the judge of probate, in like manner and with like con- ^ *°°** 
dition, as is required of an executor. ' 

Sect. 25. When an unmarried woman who is executrix jointly Marrii^ofco- 
with another person shall marry during the life-time of her co-execu- I|S5^sber*au^ 
tor, her husband shall not be an executor in her right, but the mar- Sorit^ 
riage shall operate as an extinguishment of her authority as executrix; 
and the other executor may proceed in discharging the trust as if she 
were dead. 1783, 24. 

Sect. 26. The executor of an executor shall have no authority Executor of ex- 
as such to administer die estate of the first testator ; but on the adm?niJtef m. 
death of the sole or surviving executor of any last will, administra- tat« of first tet- 
PART II. 5 ^^'• 
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tion of the estate of the first testator, not already administered, may 
be granted with the will annexed to such person as the judge of 
probate shall think fit to appoint. 1783, 24. 

CoMtrucUon of Sect. 27. The term "will," as used in this chapter, shall in- 

" wiT*^ elude codicils, as well as wills. 



NOTES. 



Section 1. We have no statute provision tliat fixes the ase at which a 
roinor may make a will of personal estate; but the common law has estab- 
lished fourteen as the age for that purpose, provided the minor has sufficient 
discretion. 1 Pick. Rep. 239. In the revised code of New York, the age is 
fixed, at eighteen for males, and sixteen for females. It is for the wisdom 
of the legislature, if they make any provision on the subject, to determine 
what is the most suitable age. The commissioners have proposed the age 
of eighteen years for both males and females. 

Sect. 2, 3, 4, 6. These four sections are substantially the same as the ex- 
isting law relating to nuncupative wills. 

In the revised code of New York no unwritten will is allowed, unless made 
hy a soldier in actual service, or by a mariner while at sea. 

It may perhaps be doubted whether, in the present state of our country, 
any nuncupative will should be allowed. It will rarely, if ever, happen that 
a man will be taken sick in a place where means cannot be had to reduce 
his will to writing ; and if his sickness is so violent and his death so sudden 
as not to allow time for writing his will, there cannot probably be a sufficient 
opnortunity for that deliberate exercise of judgment with which a will ought 
to be made. If it should be thought best to disallow all nuncupative wills, 
except those of soldiers and sailors, the commissioners would respectfully 
propose the following section, which is taken from the New York code, as a 
substitute for these four sections: 

Sect. 2. No nuncupative or unwritten will shall be valid, unless made by 
a soldier, whilst in actual military service, or by a mariner, whilst at sea. 

If this change should be made, the fifth section, which will then be the 
third section ofthis cha|iter, may also be altered a» follows : 

Sect. 3. No will in writing concerning personal estate shall be revoked, 
nor shall any clause or bequest therein be altered, by any words spoken by 
the testator, nor by any subsequent will or other writing, unless such last men- 
tioned will or other writing be made and executed with the same formalities 
with which the original will was required by law to be executed. 

If unwritten wills are allowed, it is reasonable that they should be revoca- 
ble also without writing ; but if the will is required to be in writing, it ought 
not to be revoked without a writing of the like kind. This is substantially 
the provision of the law, respecting wills of real estate ; and it is supposed 
that the legislature will follow the same rule as to wills of personal estate. 

Sect. 7, 8, 9, 10. These four sections are taken from the revised code of 
New York, (Part a Chap. 7. Tit. 3. Sect. 67, 70.) and are respectfully submit- 
ted to the consideration of the legislature. A will, by which a man's whole 
estate may pass, is frequently more insecure than a deed affecting the niost 
inconsiderable part of his property ; inasmuch as it cannot come into opera- 
tion until he is mcapable of taking care of it ; and it cannot be doubted that 
wills have been sometimes lost, or destroyed by fraud or accident. The 
provisions now recommended do not require any testator to deposit his will 
m the probate office, but only permit him to do so, if he thinks it best. 
Neither do they prevent his altering the dispositions contained in the will so 
deposited. He may at any time take it back, and alter or cancel it ; or he 
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may revoke it by a new will, or by another writing executed in the manner 
prescribed by law. This seems therefore to be a provision which cannot in 
any case produce any wrong or inconvenience ; and which may sometimes 
prevent both. 

Sect. 11. This provision also is taken from the New York code ; and is 
proposed as a substitute for a part of the sixteenth section of statute 1783, c 
24, and for the thirty-second section of statute 1817, c. 190. It is obvious that 
in many cases the pecuniary penalty for suppressing or withholding a will, 
would be altogether inadequate, as the income of the estate affected by 
the will might much exceed that sum. It is therefore proposed to make the 
penalty correspond to the actual damage that may be suffered by such per- 
verse or fraudulent conduct ; and to give the amount of it, as a compensa- 
tion, to those who may be injured by the withholding of the will. 

The imprisonment, in case of a refusal to deliver the will, may become 
necessary, when the persou withholding it has no estate that can be found to 
be attached. It will be observed that this imprisonment is not to be inflicted 
as a punishment for any past offence or misconduct of the party ; but is used 
only to coerce obedience to the order or decree of the court ; and that the 
party may procure his discharge at any moment, by delivering the will to 
those who are entitled to it. 

This section applies as well to an executor, as to any other person, who 
m^ have the custody of a will. 

The provisions in the sixteenth section of stat. 1783, c. 24, respecting the 
refusal by an executor to accept the trust, are inserted, with otners of the 
like kind, in the twenty-first section of this chapter. 

Sect. 18. This section is taken from the existing law, excepting the pro- 
vision OS to accounting for the proceeds of real estate sold for the payment 
of debts. It has been usual to require a new bond of an executor or admin- 
istrator, when an order or license is granted for such a sale ; but this is not 
expressly prescribed by the statute, and it has been lately decided that such 
a bond is not required by law. 8 Pick. Rep. 526. When an executor or 
administrator is authorized to sell more land than is sufficient to pay the 
debts, it is obviously proper that he should give bond to account for the sur- 
plus; because that surplus is not a part of the estate that was originally en- 
trusted to him, and which he was bound to administer and account for, by 
his administration bond. Accordingly the stat. 1783, c. 32, sect. 2., requires 
a new bond in such a case. But the proceeds of the real estate, sold for the 
payment of debts, become assets in the hands of the executor or administra- 
tor; and there seems to be no incongruity in considering such proceeds like 
goods and chattels derived from any other source. See 1 Pick. Rep. 230. It 
may perhaps be thought best, to remove all doubt on this point, and to settle 
the practice, by inserting a clause to this effect in the condition of the bond, 
as is proposed in this eighteenth section. 

The commissioners have in the succeeding chapter proposed a correspond- 
ing change in the bond given by administrators. 

Sect. 20. This section is new in terms ; but it is in confirmation of the 
construction given by the supreme court to the corresponding provision in 
the stat. 1788, c. 24. See 3 Mass. Rep. 523, 542. The exception as to land 
conveyed by the executor is not noticed in that case, but it may be necessa- 
ry in order to enable the executor to pay the debts and legacies according to 
the condition of his bond. Such a conveyance by the executor is very dif- 
ferent from a conveyance by a devisee. Tlie latter is not personally liable 
for the debts of the deceased ; but the executor, afler having given his bond 
to pay the debts and legacies, is so liable ; and the whole estate of the deceas- 
ed is put into his hands as the fund out of which the debts are to be paid. 
When an administrator has sold a piece of land belonging to the intestate, for 
the payment of his debts, that piece is forever discharged from the lien, al- 
though the proceeds of the sale should be wasted, and never applied to the 
payment of^ the debts. The creditors in such a case have their remedy 
against tho administrators and his sureties. So in the case under considera- 
tion, the land having been once lawfully appropriated for the payment of 
the debts, ought to be forever discharged ; and the creditors should look for 
their remedy to the executor and his sureties. 

Sect. 24. The bond here mentioned has always been taken in the pro- 
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bate court ; but it may be thought better that the tUitute should ezpreiriy 
require it. 



If the commisBionera had felt authorized by the tenor of their commisiloni 
they would have proposed a very material change in the law relating to wills 
of personal estate, by requiring them to be executed in the same manner that 
is provided for wills of real estate. The ancient distinction between real and 
personal estate is in many particulars abrogated by our laws, and is very little 
regarded in the common business of life. The proportion of personal estate 
to real is also very much increased in modem times ; and the disposal of it 
by will is in manv cases a matter of much greater concern to the family of 
a testator, than the derise of his real estate. There seems also to be no 
good reason why a will of personal estate should not be made with as 
much deliberation as is necessary in devising real estate ; and with the same 
precautions to ^ard against frauds and mistakes. It is understood that in 
some of the United States a change of this kind has been made in the law re-^ 
lating to wills ; and the commissioners ask leave to suggest for the consider- 
ation of the legislature, the expediency of a like change in this state. 



CHAPTER 64. 

OP THE ADMINISTRATION AND DISTRIBUTION OP THE ESTATES OP 

INTESTATES. 

SxcTios 1. DUtributionof the personal estate of intestates. 

5. Advancements to children, not to be included for the benefit of the widow. 

3. What court shall grant administration. 

4. To whom it shall be granted. 

6. Administrator's bond to the judge of probate. 

6. Special administration, when to be granted. 

7. Bond of special administrator. 

8. His power and duty. 

9. To cease on appointment of executor or administrator . 

10. Special administrator not liable to creditors. 

" Limitation of actions against the executor or administrator. 

11. Executor in his own wrong, who shall be. 

12. Accountable to the rightful executor or administrator. 

13. No original administration after twenty years. 

14. Administration de bonis non, when to be granted. 

15. Administrator for what causes remoirable by the judge of probate. 

16. Administration to be revoked on proof of a will. 

17. Marriage of a woman being co-^dmintstratrix, extinguishes her authority. 

Distribution of SECTION 1. When any person shall die possessed of any per- 
o?intelmitM*** sonal estate, or of any right or interest therein, not lawfuUy disposed 
of by his last will, the same shall be applied and distributed as fol- 
lows: 

First, the widow, if any, shall be allowed thereout all her articles 
of apparel or ornament, according to the degree and estate of her 
husband ; and such provisions and other necessaries for the use of 
herself and the family under her care, as shall be allowed and ordered 
in pursuance of the next succeeding title ; and this allowance shall be 
made, as well when the widow waives the provision made for her in 
the will of her husband, as when he dies intestate : 
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Secondly, the personal esti^te remaining after such allowance shall 
be applied to the pajrment of the debts of the deceased, with the 
charges of his funeral, and of settling his estate : 

Thirdly, the residue, if any, of the personal estate, shall be distrib- 
uted among the same persons who would be entitled to the real es- 
tate by the chapter concerning the descent of real property, and m the 
same proportion as there prescribed, excepting that alienage in any 
person cuiiming a dbtributive share of the personal estate shall be 
no impediment to his receiving the same share that he would have 
been entitled to if he had been a citizai ; and excepting also as is 
herein further provided ; that is to say. 

Fourthly, if the intestate were a married woman, her husband shall 
be entided to the whole of the said residue of the personal estate : 

Fifthty, if the intestate leave a widow and issue, the widow shall 
be entitled to one third of the said residue : 

Sixthly, if there be no issue, the widow shall be entided to one 
half thereof: 

Seventhly, if the intestate leave no kmdred, the widow shall be 
entided to the whole of the said residue : and 

Eighthly, if there be no husband, widow, nor kmdred of the intes- 
tate, the whole shall escheat to the Commonwealth. 

1805, 90. 1833, 40. 

Sect. 2. If the mtestate leave a widow and issue, and any of ^^^^^^ 
the issue shall have received an advancement from the intestate in his benefit widow.^ 
life time, the value of such advancement shall not be taken mto con- 
sideration in computing the one third part to be assigned to the 
widow ; but she shall be entided to the third part only of the said 
residue, after deducting the value of the advancement. 

Sect. 3. Upon the decease of any inhabitant of this state, let- wbai court 
ters testamentaiy, or letters of administradon on his estate, shall be JlJ-J^gj^aSon *^' 
granted by the judge of probate of the county m which the deceased 
was an inhabitant or resioent at the time of his death ; and when any 
person shall die mtestate in any other state or country, leaving any 
estate to be administered within this state, administradon thereof shall 
be granted by the judee of probate of any county in which there is 
any estate to be administered ; and the administration which shall be 
first lawfully granted in the last mentioned case, shall extend to all 
the estate of the deceased within the state, and shall exclude the ju- 
risdiction of the probate court in every other county. 1817, 190. 

Sect. 4. Administration of the estate of an intestate shall be To whom it 
granted to some one or more of the persons hereinafter mentioned ; *^^ ^ Sf'*"*" 
and they shaU be respectively entided thereto, in the following order, 
to wit: 

First, his widow, or next of kin, or both, as the judge of probate 
shall think fit ; and if they do not voluntarily either take or renounce 
the administration, they snail, if resident within the county, be cited 
by the judge for tliat purpose : 

Secondly, if the persons so entided to administration are incompe- 
tent, or evidentiy unsuitable for the discharge of the trust, or if they 
neglect without any sufficient cause for thirty days after the death of 
the intestate to take administration of his estate, the judge of probate 
shall commit it to one or more of the principal creditors, if there be 
any, competent and willmg to undertake the trust : 
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Thirdly, if there be no such creditor, the judge shall commit ad- 
^ ministration to such other person as he shall think fit: Provided 

however. 

Fourthly, that if the deceased were a married woman, administra- 
tion of her estate shall in all cases be granted to her husband, unless 
she shall by force of a marriage settlement or otherwise have made 
some testamentary disposition of her •separate estate, or some other 
provision, which shall render it necessary or proper to appoint some 
other person to administer her estate : and provided also, 

Fifthly, that if the deceased were an ahen, and left no widow or 
next of lun in this state, administration of his estate shall be granted 
to the consul or vice-consul of the nation to which he belonged, if 
• there be any in this state, in preference to his creditors. 

1817, 190. 1833, 100. 

Administrator's Sect. 6. Every administrator shall before entering on the exe- 

hidlro^of^ro- c^^io^ of h^ trust, give bond with sufficient surety or sureties, m 

bate. such sum as the judge of probate shall order, payable to the said 

judge or to his successors, with condition as follows : 

First, to make and return into the probate court within three 
months a true inventory of all the real estate, and all the goods, chat- 
tels, rights and credits of the deceased which have or shall come to 
his possession or knowledge: 

Secondly, to administer according to law all the goods, chattels, 
rights and credits of the deceased, and the proceeds of all his real es- 
tate that may be sold for the payment of his debts, which shall at any 
time come to the possession of the administrator, or to the posses- 
sion of any other person for him : 

Thirdly, to render upon oath a true account of his administration 
within one year ; and at any other times when required by the judge 
of probate: 

Fourthly, to pay any balance remaining in his hands upon the set- 
tlement of his accounts to such persons as the judge of probate shall 
direct: and 

Fifthly, to deliver the letters of administration into the probate court, 
in case any will of the deceased shall be thereafter duly proved and 
allowed. 1817, 190. 

Special admin- Sect. 6. When by reason of a suit concerning the proof of a 
istmion, when yf]]\^ or from any other cause, there shall be a delay in granting let- 
^^'^ ' ters testamentary or of administration, the judge of probate may in his 
discretion appoint a special administrator, to collect and preserve 
the goods of the deceased ; and in case of an appeal fi'om the decree 
appointing such special administrator, he shall nevertheless proceed 
in the execution of his duties, until it shall be otherwise ordered by 
the supreme coiut of probate. 1834, 174. 

Bond of special Sect. 7. Every such administrator shall before entering on the 
administrator, duties of his trust, give bond with sufficient surety or sureties, in 
such sum as the judge of probate shall order, payable to the said 
judge or to his successor, with 'condition that he will make and re- 
turn into the probate court within three months, a true inventory of 
all the goods, chattels, rights and credits of the deceased which have 
or shall come to his possession or knowledge, and that he will truly 
account on oath for all the goods, chattels, debtd and effects of the 
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deceased that shall be received by him as such special administrator, 
whenever required by the judge of probate, and will deliver the same 
to the person who shall be appointed executor or administrator of the 
deceased, or to such other person as shall be lawfully authorized to 
receive the same. 1834, 174. 

Sect. 8. Such special administrator shaU collect aU the goods. His power and 
chattels and debts of the deceased, and preserve the same for the ^^^y- 
executor or administrator who shaU be thereafter appomted ; and for 
that purpose may commence and maintain suits as an administrator ; 
and may also sell such perishable and other goods, as the judge of 
probate shall order to be sold ; and he shall be allowed such com- 
pensation for his services as the judge of probate shall think reasona- 
ble. 1834, 174. 

Sect. 9. Upon the granting of letters testamentary or ofadminis- xo cesse on 
tration, the power of the special administrator shaD cease : and he «ppoinunent of 
shall forthwith deliver to the executor or administrator aU the goods, ^sirato/. 
chattels, money and effects of the deceased in his hands. And the 
executor or administrator may be admitted to prosecute any suit 
commenced by the special administrator, in like manner as an ad- 
ministrator de bonis non is authorized to prosecute a suit commenced 
by a former executor or administrator. 1834, 174. 

Sect. 10. Such special administrator shall not be liable to an Special admin- 
action by any creditor of the deceased ; and the time of limitation for S^ilTcreSlori' 
aU suits against the estate shall begm to run from the time of grantmg LimitaUon of 
letters testamentaiy or of administration in the usual form, m like man- *^'<>'>» a^'nat 
ner as if such special administration had not been granted. Lmlnktrator**' 

1834, 174. 

Sect. 11* If any person shall sell or embezzle any of the goods Execotorin his 
or effects of a deceased person before having taken out letters testa- °^ Shan's?, 
mentary or of administration thereon, and given bond as executor or 
administrator or without an appointment as special admmistrator, he 
shall be liable to the actions of the creditors and other persons ag- 
grieved as an executor in his own wrong. 1783, 24. 

Sect. 12. Every executor in his own wrong shall be liable to Accountable to 
the rightful executor or administrator for the full value of the goods ^uto?or"ad-' 
or effects of the deceased taken by him, and for all damages caused minbtrator. 
by his acts to the estate of the deceased ; and he shall not be allow- 
ed to retain or deduct any part of the goods or effects, excepting for 
such funeral expenses or debts of the deceased, or other charges, 
actually paid by him, as the rightful executor or administrator might 
have been compelled to pay. 

Sect. 13. Administration shall not be originally granted after No original ad- 
the expiration of twenty years from the death of the testator or intes- "r^Tweniy" *^ 
tate. 1817, 190. yeaw. 

Sect. 14. When any sole executor or administrator shall die Administration 
without having fuUy administered the estate, the judge of probate whM"to°bS' 
shall grant letters of administration, with the will annexed or other- granted, 
wise as the case may require, to some suitable person, to administer 
the goods and estate of the deceased not already administered ; pro- 
vided there be personal estate of the deceased, not administered, to 
the amount of twenty dollars or upwards, or debts to the like amount 
remaining due from tlie estate. 1783, 24. 1817, 190. 
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tbe*'™^how Sect. 15. When an administrator residing out of this state, 
removeable. haidng been duly cited by the judge of probate shall neglect to render 
his accounts and to settle the estate according to law ; or when any 
administrator shaU become insane, or otherwise incapable of discharg- 
ing the trust, or evidently unsuitable therefor ; the judge of probate 
may remove him, and thereupon the other administrators, if there be 
any, may proceed in discharging the trust, as if the one so removed 
were dead ; and if there be no other adminbtrator to discharge the 
trust, the judge may commit administration of the estate not already 
administered to such person as he shall think fit, in like manner as if 
the administrator so removed were dead. 

1782, 25. 1783, 24. 1808, 98. 
to**be^vokwl Sect. 16. K after granting letters of administration as of an in- 
on proof of a testate estate, a wiD of the person deceased shaD be duly proved and 
^^- allowed, the first administration shall be revoked ; and die executor, 

or the administrator with the will annexed, shaU be entitled to de- 
mand, collect and sue for, all the goods, chattels, rights and credits 
of the deceased remaining unadministered. 1817, 190. 

Marria^ of a Sect. 17. When an unmarried woman who is administratrix 
^"exiinguUh- jo^^dy with another person, shall marry during the life-time of her co- 
es her authori- administrator, her husband shall not become an administrator in her 
*^' right, but the marriage shall operate as an extinguishment of her 

authority as administratrix ; and the other administrator may proceed 
in (lischarging the trust as if she were dead. 1783, 24. 



NOTES. 



Sbction 3. This is proposed io confirmation of the construction given to 
the existing law, and to remove all doubts upon the sul]ject See 1 Pick. 
Rep. 157. 

Sbct. 3. The last clause in this section is new in terms, and is proposed 
merely to prevent any doubt that might arise from a literal construction of 
the clause that precedes it. 

Sect. 4. This is taken from the present law ; excepting the provision at 
the close, respecting the separate estate of a married woman. If any person, 
other than the husband, should be entitled to the personal estate left by the 
wife, the reason for granting admioistratioD to him would cease. 

Sect. 5. This condition of the bond is conformable to the present law ; 
excepting as to the provision relating to the proceeds of real estate that may 
be sold &r the payment of debts. For the reasons which have induced the 
commissioners to propose this change, they ask leave to refer to the note on 
the eighteenth section of the preceding chapter. 

Sect. 6—10. These four sections are taken from the stat. 1834, c. 174, 
with one alteration which the commissioners have ventured to propose for 
the consideration of the legislature. Special administrations or commis- 
sions, to collect and preserve the goods and effects of the deceased, when 
the granting of administration is delayed, are well known in the English 
law, and are provided for in the revised code of New York. But the collector 
so appointeo is not liable for the debts of the deceased ; the only purpose of 
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bis appointing being to preserr e the efibola fix>m waste and deetraction, 
until tome pefson is authorised to administer them. The extent of this 
power being well defined and known, it is proposed to limit it accordingly 
m this chapter ; and to prevent the confusion that might arise from two 
successive administratOFS, each with the same power to settle the whole 



Sbct. 13. This section is intended to conform to the existing law on this 
subject J and to define the extent to which an executor in his own wrong is 
lial>le to the rightful executor or administrator. His liability to creditors is 
sufficiently established and known. Stat 1783, c 24, § 16. Toller's Law of 
Bxecutors, 986, 7, 8, and 809. 



CHAPTER 65. 

OF THE INVEIfTORT, AND COLLECTING THE EFFECTS. 



SscTiov L Inveatory to be retoned within three months. 
2. Appraisen, how appointed, 
9. a nd sworn. 

4. Articles to be omitted in making the inventory. 
6. Although the personal estate should be deficient, or the estate insolvent 

6. And whether the deceased left a will or not. 

7. Persons sospected of concealing efiecU may be examined on oath. 

8. When the personal estate is insnfficieat, the real estate majr be sold for pay- 

ment of debts. 

9. Proceeds of soch sale to be considered personal assets. 

10. Ezecator or admbistrator, with consent of the judge of probate, may com- 

pound with a debtor of the deceased. 

11. Mortgage of real estate to be considered as personal assets. 

It. In case of redemption, executor or administrator to release the mortgage ; 
and meantime to be seised in trust, Slc. 

13. Lands taken in execution by executor or administrator, to be held by them 

in trust, Ste. and to be considered as personal assets. 

14. Lands so held, by mortgage or execution, may be sold for payment of debts. 
16. If not so sold, shall be distributed as personal estate. 

Section 1. Everjr executor and administrator shall, within three inventory to be 
months after his appomtment, make and return upon oath, into the {Jj^J^^'lJJJ^ 
probate court, a true inventonr of the real estate, and all the goods, 
chattek, rights and credits of the deceased, which are by law to be 
administered, and which shall have come to his possession or knowl- 
edge; excepting only that an executor, who is residuary legatee, may 
give bond to pay all the debts and legacies of the deceased, as 
provided in the first title of this chapter; and he shall be thereupon 
excused from retumbg such an inventory. 1817, 190. 

Sect. 2. The estate and effects comprised m the inventory shall ApprakMm>ow 
be appnused by three suitable persons, to be appointed by the judge '"'^ 
of probate, and sworn to the faithful discharge of their trust; or, if 
the estate to be appraised lies more than ten miles from the probate 
court to which the inventoiy is retumdde, die appndsen may be 

FART II. 6 
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q)pomted by any justice of the peace; and if any part of it lies in 
any other county, the appraisers of that part may be appointed by any 
justice of the peace of the county in which the same lies. 1817, 190. 
— and sworn. Sect. 3. The appraisers, in all cases, may be sworn before the 
judge of probate by whom they are appointed, or before any justice 
of the peace of the county m which the service is to be performed; 
and if there is no justice of the peace in the town m which the 
estate to be appraised is situated, the appraisers may be sworn before 
the town clerk of the same town: and a certificate of the oath shall 
in all cases be returned into the probate office. 

1817, 190. 1783, 32, § 14. 
Articles to be Sect. 4. The following articles shall be omitted in making the 
r^'t^invratol inventory, and shall not be considered as assets, nor be administered 
ly. as such, to wit: 

First. All the articles of apparel or ornament of the widow, ac- 
cording to the degree and estate of her husband; and also the apparel 
of the minor children, if there be any. Vide 1805, 100. 

Secondly. The wearing apparel of the deceased, not exceeding 
one hundred dollars in value, which shall be ^distributed at the dis- 
cretion of the executor or administrator among the family of the 
deceased. Vide 1805, 100. 

Thirdly. Such provisions and other articles as shall be necessary 

for the reasonable sustenance of the widow, if any, and also of the 

family of the deceased, for forty days after his death; together with 

such further necessaries as the judge shall order to be allowed to the 

widow, for the use of herself and the minor children, if any, under 

her care. Vide 1805, 90. 

Aithoogfa the Sect. 5. All the articles above mentioned shall be omitted in 

sbouid^L^defi^ the inveutoiy, although it should thereby become necessary to sell 

cient, su, ' real estate of the deceased for the payment of his debts, and although 

his estate should be insolvent. 1816, 95. 

And whether Sect. 6. They shall also be omitted, whether the deceased left 

leftirwin^ot ^ ^^' ^^ ^^^ intestate; and notwithstanding the widow may have 

waived the provision made for her by the will. 

Persons suspee- Sect. 7. Upon complaint made to the judge of probate by any 

inff ^e«te may ®^®^"^o^^ ^^ admmistrator, or by any heir, legatee, creditor, or other 

be examined on person interested in the estate of any person deceased, against any 

^^' one suspected of having concealed, embezzled or conveyed away any 

of the money, goods or effects of the deceased, the judge may cite 

such suspected person to appear before him, and to be examined on 

oath upon the matter of such complaint: and if the person so cited 

shall refuse to appear and submit to such examination, or to answer 

such interrogatories as shall be lawfully propounded to him, the judge 

may commit him to the common jail of the county, there to remain 

in close custody until he shaU submit to the order of the court. 

1783, 32, §11. 
When personal Sect. 8. When the goods and chattels in the hands of an exec- 
estate insttffi- utor or administrator shall not be sufficient to pay the debts of the 
tote may be »id deceased, with the charges of administration, his real estate, or as 
for payment of much thereof as may be necessary, shall be sold for that purpose by 
^' the executor or administrator, upon obtaining a license therefor in the 

manner provided in the chapter concerning the sale of lands by ex- 
ecutors and administrators. 1783, 32, § 1. 
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Sect. 9. The proceeds of any real estate sold as aforesaid, shall Proeeedt of 
\>e considered as assets in the hands of the executor or administrator, JlJjJi^I^*^ 
in like* manner as if the same had ^originally been part of the goods sonmi asseu. 
and chattek of the deceased; and such executor or administrator, 
and the sureties m his administration bond, shall be accountable and 
chargeable therefor. 

Sect. 10. When any debtor of a deceased person shall be una- Executor or ad- 
ble to pay all hb debts, it shall be lawful for the executor or adminis- ^orojUJISd ^*ii 
trator, with the approbation of the judge of probate, to compound a debtor 
with such debtor, and to give him a discharge, upon receiving a fair 
and just dividend of his estate and effects. 1826, 136. 

Sect. 11. When any mort^ee of real estate, or any assignee Mortgage of re- 
of such mortgagee, shall die, without having foreclosed the right of j|,J^*J^**J^ 
redemption, the mortgaged premises, and the debt secured thereby, tonal asseu. 
shall be considered as personal assets in the hands of his executor or 
administrator, and shall be administered and accounted for as such : 
and if the mortgagee or assignee shaU not have obtained possession 
of the mortgaged premises, in his life time, his executor or adminis- 
trator may take possession thereof, by open and peaceable entry, or 
by action, in like manner as the deceased might have done, if living. 

1788, 51. 

Sect. 12. In case of the redemption of any such mortgage, the In caM of re- 
money paid thereon shall be received by the executor or achninistra- ^JJ**^; ^. 
tor of tne deceased, and he shall thereupon release and dischai^e the miniitrator to 
mortgage : and until such redemption, the executor or administrator, JU^|SIiiie"io* 



in case possession shall have been taken either by himself or by the bold in trust, 
deceased, shall be seized of the mortgaged premises in trust for the *^- 
same persons, whether creditors, next of kin, or others, who would 
be entided to the money, if the premises had been redeemed. 

1788, 61. 

Sect. 13. When an executor or administrator shall recover Lands taken in 
judgment for any debt due to the deceased, and shall levy the ex ecu- ««*«»«<« ^7 
tion on real estate, he shall be seized of such real estate in trust for minbtretor' to 
the same persons who would have been entitled to the money, if the be considered 
judgment had been satisfied in money ; and the estate so taken in P*'"*" •"^• 
execution shaU be considered as personal assets, m the hands of the 
executor or administrator, and shall be considered and accounted for 
as such ; and, if redeemed, the money shall be received by the ex- 
ecutor or administrator, who shall, thereupon, release the estate. 

1788, 61. 

Sect. 14. Any real estate, so held by an executor or administra- Lands so Md, 
tor in mortgage, or taken in execution, may be sold, (subject to the ^e^ujjf^ay 
right of redemption if not foreclosed,) for the payment of debts or be sold for pay- 
l^acies and die charges of administradon, m the same manner as ■»«n*o''<J«»*^ 
any real estate, of which the deceased person died seized ; such sale 
to be made by the executor or administrator, upon obtaining a license 
therefor, in the manner provided in the chapter concerning the sale of 
lands by executors and administrators. 1788, 61. 

Sect. 16. If any land, so held by an executor or administrator ifnotsosold, 
in mortg^e or on execution, shaD not be redeemed, nor sold as be- •^^ ^ distrib- 
fore provided, it shall be assigned and distributed to the same persons, d esiatef*"**" 
and in the same proportions, as if it had been part of the personal 
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estate of the deceased ; and if, upon such distribution, the estate 
shall come to two or more persons, the judge of probate mav cause 
partition thereof to be made between them, m like manner as if it had 
been real estate held by the deceased in his life time. 1788, 51 • 



NOTES. 



Section 4. This section contains soma provisions which are not fbund 
in our statutes, but which are beUeved to comport very nearly with Uie 
common practice, and are intended to legalize and regulate it There are 
many articles which belong to the personal estate of a deceased person, and 
which must come to the knowUdgt of the executor or administrator, and yet 
are never included in the inventory. Such are the apparel of his wife and 
his minor children ; and the provisions and other articles on hand, which 
are used and consumed in the course of the few days, or weeks, afler his 
death. It would be regarded as an outrage on the feelinas of humanity and 
decency, if an executor or administrator should prevent me widow and mi- 
nor chikh-en of a deceased person from living in the house ; and should re- 
quire them to account for all the food, fuel and other necessaries, that 
should have been consumed from the day of his death ; and this in fact is 
never done, notwithstanding the tenor of the oath, and of the bond of the 
executor or administrator. The existing statute has remedied this evil in 
part, by providing that the judge of probate may allow the widow her wear^ 
mg apparel and such further necessaries as he shall think, proper^ having re- 
gard to the state of the family under her care. By virme of^ this authority 
the judge may undoubtedly allow many, and perhaps all, of the articles re- 
ferred to ; but even if he should do so, this would not justify the omission 
of them in the inventory. It ia therefore proposed by this fourth sectioo to 
authorize the omission from the inventory of all those articles which are 
usually, and some of them unavoidably, omitted in the common practice ; 
and to define and limit more precisely their namre and amount. The wear- 
ing apparel of the deceased is included among these articles, as being usual- 
ly of little or no value ; sometimes wholly overlooked, and seldom actually 
examined and appraised. If in an^ case it should happen to be of more 
value, it vrill, according to the provisions of this section, be included in the 
inventory. 

When the allowed practice is at variance with the law, especially in cases 
when an oath is required, it offends the conscience of those who are scru- 
pulous; and serves as an encouragement and an apology for still further de- 
viations on the part of those who are ignorant, careless, or dishonest. It is 
desirable that the laws should prescribe nothing that is so opposed to the 
common usage, and the feelings of the community, as to be impracticable ; 
and that what they do require should be uniformly enforced. 

Sect. 5. This allowance of necessaries to the widow is not to be con- 
fbunded with her distributive share of the personal estate that remains afler 
payment of the debts of her husband. The latter is assigned to her, upon 
the same principle as the residue is assigned to the children or next of kin ; 
and the law having estai>lished their respective proportions, it is not intend- 
ed that the judge of probate should change those proportions, according to 
his view of the wants or the equitable dainis, of the parties in each parti- 
cular case. This allowance for necessaries is not intended to compensate 
the widow for any apparent injustice to which she may in any case be ex- 
posed by the stamte rules of distribution, or by the will of her husband ; 
but merely to fbmish her with a reasonable maintenance for a few weeks, 
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and with some aitioles of necooBaiy fiinutiire» ndien the it not otherwiae 
provided with them. This being the ground on which the allowance is 
made, it ia evident that it ought to be made in all caaea, and without re- 
fjard to the claims of creditors or kindred ; it being understood at the same 
time that it should always be of small amount, so as not to be aensibly felt 
by any others who are interested in the disposition and distribution of the 
estate. This fifth section, which is taken chiefly fix>m stat. 1816, c. 95, is 
accordingly so filmed as to authorise this allowance, whatever may be the 
condition of the estate. 

Skct. 6. It has been decided, upon the construction of the existinff stat- 
utjBs, that when a widow waives the provision made for her in her humnd's 
will, she is not entitled to any allowance for necessaries, 3 Pick. R. 375. It 
is clear that she cannot in such a case, claim a distributive share of his per- 
sonal estate ; but it is respectfully submitted, for the reasons suggested un- 
der the preceding section, that she ought to have the same allowance of ap- 
parel and necessaries as in other cases. This sixth section is proposed to 
effect that object. 

Sect. 7. The twelfth section of the stat. 1783, c. 3^ is not included in 
the revised code. If an executor or administrator employs an asent, he has 
the same remedy for any neglect or misconduct of his agent in the manage- 
ment of the buainess, that any other citizen would have in the like case. 
This remedy is believed to be sufficient; and it may be doubted whether 
the proceas authorized by this twelfth section of the statute has ever been 
brought into use. The commissioners have accordingly supposed that the 
Legislature would not probably think proper to re-enact this provision. 

0XCT. 9. This provision is new in terms ; but is in accordance with the 
praotioe under the existing statutes, and is introduced here to conform to the 
changes in the b<Mids of executors and administrators which are proposed 
in the two preceding chapters. 

Sect. 11 — 15. Ine remaining five sections are taken from stat 1788, c. 
51, with some alterations and additions, which are intended to express more 
distincdy what is supposed to have been the object of that statute. 

Sect. 11. The eleventh section provides for the case of the deceased 
having taken possession of the mortgaged premises, and died before the 
foreclosure ; wnich is within the reason of the existing statute, but is not 
expressly mentioned. 

Sect. 19 — 13. In these sections it is declared that the executor or ad- 
ministrator shall hold the premises in irtisf, for the creditors and others in- 
teiested, instead of holding them to the me of those persons. This is in 
conformity with the opinion of the supreme court in 4 Mass. Rep. 598, upon 
the construction of the existinff statute ; which construction seems to be ne- 
cessary in Older to effect the obvious intention of the legislature. 

Sect. 15. By Uie fifteenth section, the judge of probate has the same 
power to divide any real estate which may come to the heirs or legatees 
from this source, that he has in the case of real estate of which the deceased 
died seised. This is implied in stat. 1788, c 51, though not distinctly ex- 
pressed. 



CHAPTER 66. 

OF THE PAYMENT OF DEBTS AND LEGACIES. 

SscTiOM 1. Public Dotice to be given of taking administratioo. 

t. Mode of perpetoating evideDce of noUce. 

3. Limitationofactionsby creditor! of the deceased. 

4. Excepting, when new asseto are reeeiTed aftef the lour yeart : 
A. Or, when the right of action accroei aAer that time. 

6, 7, 8. Mode of proceeding in the latter case. 
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Skctiov 9. Not to bar the action of a eredHor agminst bein, devisees, A&e. 

10. No actioD to be brought within one year, excepting in certain cases. 

11. Executors and administrators not liable for deficiency of assets after one 

year, unless they have notice, Slc, 

12. Bat may plead pkn* mdmimatraoU, 

13. Or represent the estate insolvent. 

14. If assets are exhausted in paying debts entitled to a preference, executor or 

administrator may plead piene adminiatravit. 

15. When to demand security from legatee, or next of kin, to reAud. 

16. Legatee may sue after four years, in case, &.c. 

17. Executors and administrators liable, in case of unreasonable delay, See. 

18. Claims of executors or administrators against the deceased, to be submitted 

to arbitrators. 

19. Or decided by the court, or by a jury, on appeal. 

20, 21 , 22. Limitations of actions against administrators de bonU turn. 
^^. Administrator de bom$ turn to give notice of his appointment. 
24. To be further liable in case of new assets received. 
26. Estate of deceased joint debtor liable. 

Public notice to SECTION 1. Everj executor and administrator shall, within three 
be given of talc- months after dvinc bond for the dischars^e of hfa trust, cause notice 

wff adminislra* /.i. •i i • ii*i 

tion. of his appointment to be posted up, m two or more pubhc places m 

the town or district in which the deceased last dwelt ; or, instead of 
such posting up, he may be required by the judge of probate to give 
notice of his appointment, by publishing the same in some newspaper, 
or in such other manner as the judge of probate, taking into consid- 
eration the business of the deceased, and the circumstances of his 
estate, shall direct. 1788, 66. 

Perpetuating Sect. 2. An affidavit of the executor or administrator, or of the 
idenceof no- person employed by him to give such notice, being made befwe the 
judge of probate, or before any justice of the peace, and filed and 
recorded, together with a copy of the notice, in the probate court, 
within one year after givbg bond as aforesaid, shall be admitted as 
evidence of the time, place and manner in which the notice was 
given. 1788, 66. 1830, 145. 

Limitations of Sect. 3. No executor Or administrator, after having given notice 
actions by cred- of his appointment, as provided in the first section, sluill be held to 
*^"* answer to the suit of any creditor of the deceased, unless it be com- 

menced within four years firom the time of his giving bond as afore- 
said, excepting in the cases hereinafter mentioned. 

1788, 66. 1791, 28. 

Excepting, Sect. 4. When assets shall come to the hands of an executor 

rcce?vStft« * ^^ administrator, after the expiration of the said four years, he shaD 

four years: accoimt for and apply the same in like manner as if they had been 

received within the four years ; and he shall be liable to an action at 

law, or to any suit or process in the probate court, on account of 

such new assets, by, or in behalf, or for the benefit of, any creditor, 

in like manner as ii the assets had been received within the said four 

years ; provided that such action, or other proceeding, be commenced 

within one year after the creditor shall have notice of the receipt of 

such new assets, and not more than four years after the same shsll be 

actually received. 

Or. when the Sect. 5. Any creditor of the deceased, whose right of action 

right of action ^]^ ^ot accrue within the said four years after the date of the admin- 

accmes after . •ii i.i.'^i.i /•i 

that time. istration bond, may present his claim to the judge of probate, at any 
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time before the estate b fully administered ; and if, on examinati<»i 

thereof, it shall appear to the judge that the same is justly due from Mode of pro- 

the estate, he shall order the executor or administrator to retain in his needing m tUs 

hands sufficient to satisfy the same ; or if any of the heirs of the de- *^***' 

ceased, or the devisees, or others interested in his estate, shall offer 

to give bond to the alleged creditor, with sufficient surety or sureties, 

for the payment of the demand, m case the same shall be proved to 

be due from the estate, the judge may, if he think fit, order such 

bond to be taken, instead of requiring the executor or admimstrator 

to retain assets as aforesaid. 1788, 66. 

Sect. 6. The decbion of the judge of probate upon the claim Same rabject. 
of such creditor, shall not be conclusive against the executor or ad- 
minbtrator, or other person interested to oppose the allowance 
thereof; and they shall not be compelled to pay the same, unless it 
shall be proved to be due, in an action to be commenced by the 
claimant, withm one year after the same shall become payable. 

Sect. 7. The action for thb purpose shall be brought against Same, 
the executor or administrator, in case he shall have been required to 
retain assets therefor, as above provided ; but if the heirs or others 
interested in the estate shall have given bond, as provided in the fifth 
section, the action shall be brought on the bond. 

Sect. 8. K the action b brought on the bond, the defendant Same, 
may plead a general performance of the condition thereof; where- 
upon the plaintiff shall, in hb replication, set forth hb original cause 
of action against the deceased person, in like manner as would be 
required in a declaration for the same demand, against executors or 
adminbtrators, and may all^e the non-payment diereof as a breach 
of the condition of the bond ; and the defendant may rejom, that 
nothing b due to the plaintiff; or he may plead any odier matter of 
defence, that would be available in law against the same demand, if 
prosecuted in the usual manner against the executor or administrator 
of the deceased ; and the pleadings shall proceed in legal form, until 
the joinder of an bsue, of law or of fact : and if it sh^ appear that 
anything is due from the estate of the deceased to the plaintiff, he 
slmll have judgment and execution therefor, with hb costs, against the 
obligors in the bond ; otherwbe, they shall recover judgment for costs 
against him. 

Sect. 9. Nothing herein contained shall prevent or bar the ac- Not to bar ac- 
tion of any creditor against the heirs, next of kin, devisees, or lega- a^jnlt *heiri***' 
tees, of tibe deceased, as provided in the seventieth chapter. devisees, Slc, 

1788, 66. 

Sect. 10. No executor or administrator shall be held to answer J^***^***°.*J.^ 
to the suit of any creditor of the deceased, if commenced within one one^arTU-" 
year after hb giving bond for the dbcharge of his trust ; unless it be cepi, dtc. 
for the recovery of a demand that would not be affected by the in- 
solvency of the estate, or unless it be brought, after the estate has 
been represented insolvent, for the purpose of ascertaining a claim 
that b contested. 1788, 66. 

Sect. 11. If any executor or administrator, who shall havedven Execaton and 
notice of his appointment as prescribed in the first section of this noulablTror* 
chapter, shall not, within one year after having given bond as afore- deficieocy of 
said, have notice of demands against the estate of the deceased which ^f*' " ****' 
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will authorize him to represent it insdvent, he may, after the ex^nnH 
tion of the said ODe year, proceed to pay the debts due fix)m the es- 
tate ; and he shall not become personally liable to any other creditor, 
in consequence of any such pajrments made before notice of his de- 
mand, uthough the remaining estate should be insufficient to satisfy- 
such last mentioned creditor. 1823, 144. 

But maj plead Sect. 12. If any executcNT or administrator shall hsve paid away 
pUiuadmmiM^ m manner aforesaid the whole of the estate and efiects of the deceas- 
ed, before notice of the demand of any other creditor, he shall not be 
required in consequence of such new demand to represent the estate 
insolvent, but may plead pkne admitiMtramt ; and upon jNTOvii^ such 
payments he shall he discharged. 1823, 144. 

Or, reprafent Sect. 13. If any executor or administrator shall have paid awi^ 
the estate in- in manner aforesaid so much of the estate and efiects of the deceased, 
that the remainder shall be insufficient to satisfy any demand of which 
he shall afterwards have notice, he shall be liable to pay on such last 
mentioned demand only so much as may then remain in his hands ; 
and if there be two or more such demands exhibited, which shall to- 
gether exceed the amount of assets remaining in his hands, he may 
represent the estate msolvent ; and shall divide and pay over what 
shall remain in his hands to and among such creditors as shall prove 
their debts under the commission of insolvency, pursuant to sucn de- 
cree as the judge of probate shall make in that behalf: but the cred- 
itors of the deceased who shall have been previously paid by the ex- 
ecutor or administrator as aforesaid, shall not be liable to refund any 
part of the amount so received by them. 1823, 144. 

If the assets are Sect. 14. K it shall appear, upon the setdement of the adminis- 
ezbaosted^ui ^ tration account in the probate court, that the whole estate and effects 
kS^S^xm- which have come to the hands of the executor or administrator, have 
"i**''d^^"i2 ^®° exhausted in paying the charges of administration, the allowance 
l^UtJ!^. to the widow and family of the deceased, and the charges of his last 
sickness and funeral, or any other debts or claims entitled by law to a 
preference over the common creditors of the deceased, such setde- 
ment shall be a sufficient bar to any action brought against the execu- 
tor or administrator by any creditor who is not entided to such pref- 
erence ; and the executor or administrator may give the same in evi- 
dence under the plea of plene administravU^ although the estate may 
not have been represented insolvent. 1823, 144. 

WhMitode- Sect. 15. When an executor or administrator shall, within 

Som imtoe or ^our years lifter having given bond for the discharge of his trust, be 
SSlS ' *** required by any legatee or next of kin to make payment in whole or 
in part of his legacy or distributive share, the judge of probate may, 
if he shall think fit, require that the legatee or next of kin shall firet 

g've bond to the executor or administrator, with surety or sureties to 
s approved by the judge, with condition to refund the amount so to 
be paid, or as much thereof as may be necessary to satisfy any de- 
mands that may be afterwards recovered against the estate of the de- 
ceased, and to indemnify the executor or administrator against all loss 
and damage on account of such payment. 1817, 190. 

Legatee may Sect. 16. Every l^tee may recover his legacy in an action at 
sae after four the common law ; and nothing contained in this ch^ter shall bar any 
ike!**^ ' action b^Dught at any time against an executor, at an administrator 
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with the will annexed, far the recovery of any legacy, annuity or be- 
quest whatsoever. 1783, 24. 1788, 66. 

Sect. 17. K any executor or administrator shall unreasonably Ezecaton and 
delay to raise money, by collecting the debts and effects of the de- J^^^S^JJ^ 
ceased, or by selling the real estate, if necessary, and if he can obtain of unDeeettary 
a license therefor ; or shall neglect to pay what he has in his hands ; ^*^^' ^- 
and if in consequence of such delay or neglect the estate of the de- 
ceased shall be taken m execution by any of his creditors ; it shall be 
deemed unfaithful administration in such executor or administrator, 
and he shaU be liable in an action on his administration bond for all 
damages occasioned thereby. 1783, 32. 

Sect. 18. If any debt claimed by an executor or administrator aaimsofexee- 
as due to him from the deceased shall be disputed by any person in- "*?*?."*!^ ^: 
terested m the estate, the executor or administrator shall file m the be tiibiiiitted to 
probate court a statement of his claim in writing, setting forth dis- »«^>«»^»on' 
tincdy and fully the nature and grounds thereof; and the same may 
then be submitted under an order of the probate court to one or more 
arbitrators, to be agreed on by the executor or administrator and the 
party objecting to the claim ; and the judse of probate shall have the 
like power, to discharge the rule by whicn the claim is referred, and 
to reject and disallow die award, or to recommit it to the same arbi- 
trators, as might be exercised by the courts of common law with re- 
gard to cases referred by a rule of those courts ; and the award of 
such arbitrators, if accepted by the judge of probate, shall be final 
and conclusive on aU parties interested in the estate. 1789, 11. 

Sect. 19. If in the case last mentioned the parties should not Ordoeidedbv 
agree in the appointment of arbitrators, or if the award should not be ajui^^on ^ ^ 
confirmed by the judge of probate, 1^ shall himself decide on the p«al* ' 
claim, upon such evidence as shall be adduced before him ; saving to 
either party dissatisfied with his decree, an appeal to the supreme 
court of probate, as in other cases. And on such appeal, either par- 
ty may have the claim submitted to a iury , or the court minr direct it 
to be so decided, and thereupon a real or feigned issue shatl be made 
up under the direction of the court, and shall be tried by a jury, as 
other issues in civil actions are tried ; and the verdict thereon, being 
duly allowed and recorded, shall be conclusive. 

Sect. 20. When any executor or administrator shall die or be Limitrntiom of 
removed without having hilly administered the goods and estate of the JdmlofsiriSow* 
deceased, and a new administrator of the same estate shall be ap- de bomu mm. 
pointed, the time allowed to the creditors of the deceased for brinnng 
their actions shaU be enlarged as foUows : the new administrator shaU 
be liable to such actions, for such a length of time after his appoints 
ment as, when added to the time during which the former executor 
or administrator was so liable, will make five years in the whole ; and 
the new administrator shall not be held to answer to the suit of any 
creditor, commenced after the expiration of the said five years, ex- 
cepting as is provided in the followmg sections. 

Sect. 21. Eveiy such new administrator shall in aD cases be K- Admiiuitnuor 
able to the actions of the creditors, for the space of two years after ^^li beUable 
he shall have given bond for the discharge of his trust, although the fortwoyoarsat 
whole time allowed to the creditors should be thereby extended be- ****** 
yond the said five years. 

PART II. 7 
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Liable for four 
ears in case, 
c. 



i* 



Admioistrator 
debonu non 
to five notice 
of bis appoint- 



To be fturtber 
liable in case of 
new assets re> 
eeived. 



Estate of de- 
ceased ioint 
debtor liable. 



Sect. 22. If the former executor or administrator shall not have 
given notice of his appointment m the manner before prescribed in 
this chapter, the new administrator shall be liable to the actions of the 
creditors for the space of four years after the date of the bond given 
by such new admmistrator. 

Sect. 23. The new administrator shall give notice of his ap- 
pointment in the manner prescribed in this chapter ; and if he shall 
fail so to do, he shall have no benefit of the limitations herein provi- 
ded. 

Sect. 24. When assets shall come to the hands of such new ad- 
ministrator after any of the periods above limited for the commence- 
ment of actions against him, he shall account for the same, and 
shall be liable to an action at law, and to any suit or process in the 
probate court, on account of such new assets, by or in behalf of any 
creditor, in like manner as is provided in this chapter with respect to 
an original executor or administrator. 

Sect. 25. When two or more persons shall be indebted in any 
joint contract whatsoever, or upon a judgment founded on any such 
contract, and either of them shall die, his estate shall be liable there- 
for as if the contract had been joint and several, or as if the judgment 
had been against himself alone : but this shall not authorize an action 
of debt or assumpsit on a judgment, unless that judgment was founded 
on a joint contract. 1796, 57. 



NOTES. 



Section. 1. This section is taken, with a small alteration, from the first 
section of stat. 1788, c. 66. That statute rec^uires the posting up of notifica- 
tions in all cases; and also such further notice as the judge shall order. In 
the common course of business, especially in large towns, such notifications 
are seldom read, and are of little use. By the proposed alteration, the mode 
of giving notice will be left wholly to the jud^ of probate ; and if he makes 
no express order on the subject, the notice will be given by posting up notifi- 
cations. 

The stats. 1788, c. 66, and 1830, c. 145, both require that the afiidavit 
should be made by the executor or administrator himself; but in the analo- 
gous case, of a sale of real estate by executors or mlministrators, the some 
Stat. 1788, c. 66, allows the affidavit to be made by the person employed to 
post up the notifications ; and this mode is adopted in the section now pro- 
posed. The change is not in itself important ; out in regulations which are 
alike in principle, it is desirable to maintain as far os convenient, an unifor- 
mity in the details, as tending to render the law more simple, and more easily 
understood and remembered. 

Sect. 4. This section is new in terms ; but is proposed for the purpose 
of adopting and confirming the construction given to the existing statutes by 
the supreme court, in 3 Pick. Rep. 365. It is proposed to limit the time 
within which creditors in such cases may prosecute their claims against the 
new assets; inasmuch as the limitation of four years, prescribed by the pre- 
ceding section, would not apply to this case. The commencement of such 
proceedings by a creditor may be, either by an action on his original demand 
against the executor or administrator, or by a citation to account in the pro- 
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bate court, or by an action on the administration bond, or by any other course 
of legal proceedin|; which the case may require. 

Sect. 6. The sixth section is new in terms ; but is presumed to be in ac- 
cordance with the intention of the legislature in the existing statute. The 
limitation of one year is the same as is now prescribed. 

Sect. 7, 8. These two sections may be found convenient, if not necessary 
in prescribingthe mode of procedure. 

Sect. 9. This provision is taken from the fourth section of stat. 1788, c. 
66. The decision of the judge of probate upon an application by a creditor, 
is not to be conclusive on the executors, administrators, heirs or devisees ; 
but they may insist on a trial at the common law, if they think the claim to 
be unfounded. This section secures the same right to the creditor, if his 
claim should be rejected by the judge of probate. 

Sect. 1 1 — 14. These four sections comprize the substance of stat. 1823, c. 
144, with some verbal alterations. All decrees of the probate courts upon 
the settlement of administration accounts, or any other matters within their 
jurisdiction, are conclusive in all other c-ourts, until revised or altered upon 
appeal or otherwise. If any creditor is dissatisfied with such a settlement, 
he may have his remedy by an appeal, or by a suit on the administration 
bond. It is accordingly provided, in the fourteenth section, that the settle- 
ment in the probate court shall be a bar to any action by a creditor. This 
seems obviously to have been intended, though it is not distinctly expressed, 
in the sut. 18'A <^* 1^4. 

Sect. 15. It may be observed that if the judge of probate should not 
think fit to require such security to be given, yet if the executor or adminis- 
trator should think it unsafe for him to pay the money, he may refuse to do 
it until compelled by a judgment or decree of some court of competent juris- 
diction ; and such a judgment or decree will be sufficient to indemnify 
him. 

Sect. 18. This is the substance of the 1st section of stat 1789, c. 11, with . 
a little alteration. That statute requires the assent in writing of all the par- 
ties interested in the case. This description will often include many heirs, 
legatees or creditors, who are absent, or who make no objection to the de- 
mand in question, and who from other causes cannot conveniently join in 
the appointment of arbitrators. It seems sufficient to require the assent of 
those who actually object to the allowance of the claim. As to the mode in 
which the arbitrators shall be appointed and commissioned, and in which 
their award shall be made and allowed, it is proposed to adopt the course 
commonly used in referring causes to arbitration in the courts of common 
law. 

Sect. 19. The stat. 1789, c. 11, makes no provision for the case, when 
the parties do not agree to submit the claim to arbitrators. It is proposed 
in this 19th section to have it decided by the judge of probate; reserving 
to the parties the right of a trial by jury if they demand it. 

Sect. 20 — ^22. It has been decided, in 5 Pick. R. 3^1, that an adminis- 
trator de bonis non is liable to be sued by creditors for four years after ac- 
cepting the trust, whatever time may have elapsed after the granting of the 
original administration. This seems to be a necessary construction of the 
existing statute : but such a prolongation of the time cannot be necessary 
for creditors, and it may often retard the settlement of an estate in a man- 
ner highly inconvenient and injurious to heirs and legatees. All that can be 
required in behnlf of the creditors i^, time enough to ascertain against whom 
to prosecute their demand, after the death or removal of the first executor or 
administrator. These three sections have been framed with this view; aud 
such periods of limitation prescribed as appeared to be reasonable and con- 
venient. If the proposed measures should be approved by the legislature, 
thny will of course adopt such periods of limitation as they shall think fit 

sect. 23, 24. These two sections introduce no new principles, and 
merely apply to the administrator de bonis non the same rules which are 
provided for the original administrator. 
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CHAPTER 67; 



OF EXECUTORS AND ADMINISTRATORS RENDERING THEIR ACCOUNTS, 
AND MAKING A SETTLEMENT OF THE ESTATE. 



SicTioir 1. Personal ettate to be accounted for as appraised, eieeptini^, 4tc. 

%, Executors and administrators to be charged for increase, and allowed for 
decrease. 

3. Judge of probate may order a sale. 

4. Executors and administrators not chargeable with bad debts. 
6. Chargeable for certain articles not inventoried. 

6. With income of real estate, if received. 

7. To render an account within one year, upon oath : 
** and fiirther accounts from time to time. 

8. Allowance for their services and expenses. 

9. How far liable on administration b<md, when neglecting to render any ac- 

count. 

10. How far, when neglecting to render forther accounts, or to distribute the 

residue. 

11. Costs recovered against an executor or administrator how to be paid and 

allowed. 

Persona] estate SECTION 1. Every executor and administrator shall account. for 

for*M apwrSsed ^® personal estate at the value at which it shall be appraised, except- 

excepting, dLc. ing as provided in the succeedmg sections. 1817, 190. 

Executors and Sect. 2. No profit shall be made by executors or administra- 

»<ln>»nwj«Joni tors by the increase, nor shall they sustain any loss by the decrease, 

^r'mcp^e^ '^ss or destruction, without their fault, of any part of the estate ; and 

and allowed if they shall seD any part of the personal estate for more than the 

for decrease, appraised value, they shall account for the excess ; and if they shall 

sell any for less than the appraised value, they shall be allowed for 

the loss, if it shall appear to the judge of prooate that such sale was 

expedient, and for the interest of all concerned in the estate. 

1817, 190. 
Judge of pro- Sect. 3. The judge of probate, on the application of the exec- 
bate may order ^or or administrator, or of any person interested m the estate, as a 
creditor, next of kin, legatee, or otherwise, such application being 
made withm six months after the return of the inventory, may order 
the personal estate or any part thereof to be sold by public auction 
or private sale, as he shaU mink most for the interest of all concern- 
ed in the estate ; and the executor or administrator shall in such case 
account therefor at the price for which it shall be sold. 1817, 190. 
Executors and Sect. 4. No executor or administrator shall be accountable for 
S^t^iThiSJi" ^y ^^^^ inventoried as due to the deceased, if it shall appear to the 
with bad debu. judge of probate that they remain uncollected without his fault. 
Chargeable Sect. 5. Every executor and admmistrator shall be chargeable 

with certain ar- in Jug account with aD goods, chattels, rights and credits of the de- 
tone^ "^^^^ ceased, which shall come to his hands and which' are by law to be 
administered, although they should not be included in the inventory; 
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also with all the proceeds of real estate sold for the pajm^it of debts 
or legacies; and with all the interest, profit and income, that shall in 
any way come to his hands firom the personal estate of the deceftsed. 

Sect. 6. If any part of the real estate shaU have been used oi^ With income of 
occupied by the executor or admmistrator, he shaU account for the '^,5!jf** ^ 
income thereof as shall be ordered by the judge of probate, with the '**** 
assent of the executor or administrator and of such other parties in*- 
terested as may be present at the raidering of the account ; and if 
the parties do not agree on the sum to be allowed, it shall be deter- 
mined by three disinterested persons to be appointed for that purpose 
by the judge of probate, whose award, being accepted by the judge 
shall be final. 1789, 11. 

Sect. 7. ^i^very executor and administrator shall, withm one Toranderan 
year after having given bond for the dischai^e of his trust, render his •««<»"»' "^^^ 
first account of liis administration upon oath ; and he shaJl render in ^^^^'^ ^^ 
like manner such further accounts of his administration from time to and forther ae- 
time, as may be necessary or convenient, or when required by the SSw^to^ime. 
judge of probate, until the estate shall be wholly settled; and he may 
be exammed on oath by the judge of probate upon any matters re- 
lating to his accounts. 

Sect. 8. Executors and administrators shall be aUowed, over aHowwico for 
and above their expenses, the foDowing commissions for receivmg ^^ sorvicos 
and paying out money, in full compensation for all their services; that "* «*?«'»«*• 
is to say, 

For the first thousand dollars, at the rate of five per cent: 

For all above that sum, and not exceeding five thousand dollars, at 
the rate of two and one half per cent: and 

For all above five thousand dollars, at the rate of one per cent. 

And in all cases, such further allowances shall be made for their 
actual and necessary expenses, as the court shall consider to be just 
and reasonable: Provided, however, that when provision shall be 
made by the will of the deceased for compensation to any executor, 
the same shall be deemed a full satisfaction for his services, in lieu of 
the aforesaid commissions or his share thereof, unless he shall, by an 
instrument filed in the probate court, renounce all claim to such com- 
pensation given by the will. 

Sect. 9. Wnen any executor or administrator, after being duly How liable, for 
cited by the judge of probate, shall neglect to render any account of "^* ^count*^ 
his administration, his bond may be put in suit, as provided in the "*^ ^^° 
seventieth chapter ; and if judgment thereon shall be recovered 
against him, execution shall be awarded for the full value of all 
the property of the deceased that shall have come to his hands, and 
for all (uunages occasioned by his neglect or maladministration, with- 
out any aUowance for debts paid, or for any chaises of adminis- 
tration. 1786, 55. 

Sect. 10. When judgment shall be recovered against an exec- How, for ner- 
utor or administrator, in a suit on his bond, and it shaU appear that he ^^XiribSte 
has neglected to render such further accounts of his admmistration as the esute. 
may have been lawfully required by the judge of probate, or to ac- 
count for, pay over, and distribute, the goods and effects in his 
hands, accorcUng to any decree of the judge, execution shall be 
awarded against him for the full value of all the property of the de- 
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ceased that shall have come to his hands, and shall not have been 
fully accounted for in his previous accounts, and also for all damages 
occasioned by his neglect or mal-adminstration, without any allow- 
ance for debts paid, or for any charges of administration incurred, 
after his last preceding account. 
Costorecoyered Sect. 1 1 . If judgment shall be recovered against an executor or 
against execa- administrator for costs, in any suit commenced or prosecuted by him 

tor or admiDis- ., . , ' ••^i-itin 1*^1 i*' 

trator, bow to m that Capacity, the estate m his hands shall not be taken on the exe- 
{^P**** ^^ **" cution for such costs; but execution shall be awarded against him as 
for his own debt; and the amount paid by him thereupon shall be 
allowed in his administration account, unless it shall appear to the 
judge of probate that the suit was commenced or prosecuted unneces- 
sarily, or without any reasonable cause. 



NOTES. 



Sbctioks 1, 3, 3. These three sections are founded on the 19tb section 
of Stat. 1817, c. 190 ; and on what is supposed to be the common practice. 
If the executor or administrator acts with good faith, and with sound dis- 
cretion, in selling goods which the judge would have ordered to be sold, no 
person is uijured ; and the subsequent approbation of the judge may be con- 
sidered equivalent to a previous order. The executor or administrator, in 
such a case, makes the sale at his own risk ; and it is not probable, therefore, 
that it would be done in any doubtful case, without a previous application to 
the iudge. The second section is intended to authorise this mode of pro- 
ceeding, which is understood to be in accordance with the common 
practice. 

Sect. 4. This provision may perhaps appear unnecessary, as being suffi- 
ciently implied in the preceding second section ; but it may be useful at 
least as an intimation that executors and administrators are liable for the 
amount of debts lost by their negligence. 

Sect. 5. This provision is implied in the condition of the bond ; but it 
seems proper that it should be expressly enacted in the text of the statutes. 
The provision respecting the proceeds of real estate is already inserted in 
the sixty -fiAh chapter ; but it is briefly repeated here in the enumeration of 
the articles for which the executor or administrator is accountable. 

Sect. 7. This section is intended to adopt and establish the existing 
practice; and what is implied in the administration-bond, though not dis- 
tinctly expressed in the statutes. 

Sect. 8. The compensation for the services of executors and administra- 
tors is not at present nxed by law, but is regulated by the discretion of the 
judges of probate. By the late revised code of New York, the compensa- 
tion is established at the rates proposed in this section. If the legislature 
should think fit to make any regulauon on this subject, they will of course 
alter the allowance, if necessary, to suit their own views ; or, if it should be 
thought best to leave a discretionary power in the probate court, to vary the 
compensation according to the varying circumstances of different cases, this 
section may be so altered as to fix only the maximum of compensation. 
This provision, if adopted, will not prevent any agreement between execu- 
tors or administrators, and heirs, for a compensation either greater or less 
than is here prescribed. 

Sect. 9. This neglect to render an account would generally cause a loss 
of interest, and might sometimes occasion further damage to creditors or 
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others interested in the estate ; and this section is so firmmed as to allow all 
such damages to be proved and recovered. 

Sect. 10. This is new in terms ; but is only an application of the same 
principle on which the preceding section is founded. 

The stats. 1786, c. 55, and 1816, c. 94, mention also the case of the execu- 
tor or administrator neglecting or refusinff to return an inventory. As by 
the last mentioned statute, the penalty for this neglect is left to lie decided 
according to the circumstances of the case, it is placed upon the same foot- 
ing with all other acts of mal-administration, for which a penalty is not ex- 
pressly provided. It is accordingly included, among otner acts of that 
description, in the seventieth chapter, sect. 6th, and in the fourth sub-division 
of sect. 10th. 

Sect. 11. This subject will be more fully treated in the chapter concern- 
ing suits by and against executors and administrators, in part 3 ; but so far 
as it relates to the settlement of the administration accounts, it comes 
into view in this chapter. The provision is new in terms, but is in accord- 
ance with what is understood to oe the present law and practice. 



CHAPTER 68. 

OF THE PROCEEDINGS WHEN THE ESTATE OF THE DECEASED IS 

INSOLVENT. 

Sectioh 1. Certain debts entitled to preference. 

S. Representation of insolvency, and appointment of commissioners. 

3. Commissioners to give notice of their meetings. 

4. To make report in six, to eighteen months. 
6, 6, 7. Provision for contingent debts. 

8. Any claim may be decided at common law, upon appeal. 

9. Proceedings upon snch appeal. 

10. Trial and judgment thereon. 

11. Claim may be submitted to arbitration. 

12. Costs npon such appeal. 

13. Remedy, when appeal is omitted by accident, dtc. 

14. Allowance of such appeal not to disturb prior dividends. 

15. Commissioners may examine claimant on oath. 

16. And may administer the oath to the claimant, and to witnesses. 

17. Distribution among creditors, when and how ordered. 

18. Further distribution, in case, See. 

19. Provisions as to actions by creditors, after representation of insolvency. 

20. Claims not proved, to be barred, unless, &c. 

SI. If the assets prove sufficient to pay all the debts allowed, another creditor 
may sue. 

22. Proceedings when there are two or more such creditors. 

23. Administrator liable only for assets in his hands. 

24. Crteditor may sue after three years, in case. See. 

26. Penalty on executor or administrator neglecting to settle his accounts. 
26. Further allowance to widow, if the estate proves to be solvent. 

Section 1. When the estate of any person deceased shall be certa'mdebu 
insolvent, or insufficient to pay all his debts, it shall, after discharg- gjjj^jj ^ P'^ 
ing his necessary funeral expenses, and those of his last sickness, be 
applied to the payment of his debts in the following order : 

First, debts entitled to a preference under tlie laws of the United 
States : 

Secondly, public rates and taxes, and debts due to the Common- 
wealth : and 

Thirdly, debts due to all other persons. 
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And if there be not enough to pay aU the debts of any one class, 
all the creditors of that class shall be paid ratably, in proportion to 
their respective debts : and no payment shall be made to creditors of 
any one class until all those of the preceding class or classes, of 
whose claims the executor or administrator shall have had notice, 
shaU be fidly paid. 1784, 2. 

RepreMotation Sect. 2. When it shall appear to the judge of probate from the 
andir'^Si^' ^representation of an executor or administrator, that the estate of the 
^01*0^00111- deceased will probably be insufficient for the payment of his debts, 
missionen. ^q judge shall appoint two or more fit persons to be commissioners, 
to receive and examine all claims of creditors against the estate of 
the deceased, and to return to the probate court, a list of all the claims 
that shall have been laid before them, with the sum that they shall 
have allowed on each claim : and the commissioners, before enter- 
ing on the duties of their office, shall be sworn to the faithful dis- 
charge thereof. 1784, 2. 
Commissioiien Sect. 3. The Commissioners of insolvency shall appoint conve- 
tbeir^^^^^n^ nient times and places for their meetings, to receive and examine the 
^*^* claims of creditors ; and shall give notice thereof, bv causing notifi- 
cations to be posted up in some public place in the shire town of the 
county m which the deceased last dwelt, and in the shire towns of 
the two next adjoining counties, or in such other manner as the judge 
of probate, havmg regard to the circumstances of the case, shall or- 
der. 1784, 2. 
To make report Sect. 4. The period of six months afler the appointment of the 
ieen'montiii**'*" Commissioners shall be allowed for the creditors to present and prove 
their claims ; and the judge of probate may allow such fiirther time 
for this purpose, not to exceed eighteen months fi*om the date of the 
commission, as he shall think necessary according to the circumstan- 
ces of the case ; and at the expiration of the time for the proof of 
debts the commissioners shall make their return to the judge. 

1784,2. 
Proviiioofor Sect. 5. If at the return of the commission any person shall 
era^gent ^ liable as a surety for the deceased, or shall have any other contin- 

§ent claim against Lis estate which could not be proved as a debt un- 
er the commission, upon the representation and proof thereof be- 
fore the judge of probate, he shall, in ordering a dividend, leave in 
the hands of the executor or administrator a sum sufficient to pay to 
such contingent creditor a proportion equal to what shall then be paid 
to the other creditors. 1821, 72. 

Samesobject. Sect. 6. If at any time within four years after the date of the 
administration bond, such contingent debt shall become absolute, it 
may be allowed by the judge of probate, if not disputed by the ex- 
ecutor or administrator ; and if disputed, it may be proved before 
the commissioners already appointed, or others to be appointed by 
the judge, m like manner as if presented before the first return of 
the commissioners. 1821, 72. 

Samefobject. Sect. 7. Upon the allowance of such a claim, the creditor shall 
be entitled to a dividend thereon equal to what shall have been paid 
to the other creditors, so far as the same can be paid without dis- 
turbing the former dividend : and if his claim shall not be finally es- 
tablished, or if the dividend due to him shall not exhaust the assets 
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iu the hands of the executor or administrator, the residue of the as- 
sets shall be divided among all the creditors who shall have proved 
their debts. 1821,72. 

Sect. 8. Any person whose claim shall be disallowed in whole qiaimitobede- 
or m part hj the commissioners, and any executor or administrator JJ^Uw upon 
who shall be dissatisfied with the aUowance of any claim, mav appeal mppeal. 
from the decision of the commissioners, and the claim shall there- 
upon be determined at common law : and if the debt demanded shall 
exceed the sum of one hundred dollars the appeal shall be made to 
the supreme judicial court for the county in which the probate or 
administration is granted ; otherwise it shall be made to the court of 
common pleas for the same county ; and in ekher case it shall be tried 
and determined, in like manner as if an action had been brou^t 
therefor by the supposed creditor against the executor or adminis- 
trator. 1784, 2. 

Sect. 9. Such appeal shall be claimed and notice thereof shall ''"^^^•^iJ^ 
be given at the probate office within fourteen dajrs after the return of ^^2! *^ 
the commissioners ; and in the case of an appeal by an executor or 
administrator, he shall also give notice thereof to the creditor within 
the said fourteen da)rs ; and in every case the appeal shall be entered 
at the court appealed to which shall be held for the same county next 
after the expiration of the said fourteen days. 1784, 2. 

Sect. 10. At the term of the court at which the appeal is en- Trial widjudg- 
tered, the supposed creditor shall file a statement m writing of hb ™^* ***•'•**■• 
claim, setting forth^ briefly and distincdy all the material facts which 
would be necessary in a declaration for the same cause of action; ahd 
the like proceedings shall be thereupon had, in the pleadings, trial, 
and determination of the cause, as ia an action at law prosecuted m 
the usual manner; excepting, that no execution shall be awarded 
against the executor or administrator for the debt, if any, found due 
to the claimant : and the final judgment in the case shall be conclu; 
sive as to the claim in question ; and the list of debts aUowed by the 
commissioners shall be altered, if necessary, to conform thereto. 

1784, 2. 

Sect. 11. After the claiming of such appeal fi*om the decision Claim may bo 
of the commissioners the parties may, if they think fit, waive a trial S^^^**"" 
at law, and submit the claim to the determination of arbitrators to be 

Seed on between them, and to be appointed accordingly by a rule 
the probate court ; in which case tne appeal shall not be entered 
at the court appealed to ; and the award of such arbitrators, if ac- 
cepted by the court, shall be conclusive as to the claim, in like man- 
ner as is provided in the preceding section with regard to a judgment 
in a court of common law. 1784, 2. 

Sect. 12. The party prevailing upon any such appeal shall be Cosuupon 
entided to costs, to be taxed and recovered as m common actions, ""**** appe^. 
against the adverse party ; which costs, if recovered against the ex- 
ecutor or administrator, may be allowed to him in his administration 
account out of the assets in his hands. 

Sect. 13. Any person whose claim shall be disallowed by the Rwaadjrwbaa 
commissioners, and who shall by accident, mistdce or otherwise, and JEfbyacdSSt 
not by his own n^ect, omit to claim or prosecute his appeal as *c. 
« before provided, may, upon his petition therefor to the supreme judi- 

PART II. 8 
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cial court holden in any county, be allowed to claim and prosecute 
an appeal in manner aforesaid upon such terms as the court shall im- 
pose ; if it shall appear that justice requires a further exammation of 
his claim : Provided, that no such petition shall be sustamed unless 
it be presented within two years after the return of the commission- 
ers, and within four years after the date of the administration bond. 

1816, 62. 

Sect. 14. The allowance of such appeal, and the judgment that 
may follow thereon, shall not disturb any distribution that may have 
been ordered before notice of the petition, or notice of the intention 
topresent the same, shall have been given in writing at the probate 
office, or to the executor or administrator ; but the debts, if any, 
proved and allowed in the case last mentioned, shall be paid only 
out of such assets as may remain in, or come to, the hands of the 
executor or administrator after payment of the sums due on such 
prior decree of distribution. 1816, 62. 

Sect. 15. The commissioners may, when they shall think it 
proper, require an oath to be administered to any claimant, to make 
true answers to all such questions as shall be asked of him by them 
relating to his claim ; and they may thereupon examine him upon all 
matters relating thereto ; and if he shall refuse to take such oath, or 
to answer fully all questions that shall be lawfully put to him, the 
commissioners may disallow his claim. 

Sect. 16. Any one of the commissioners may administer the 
said oath to the claimant ; and may also administer the oath to all 
witnesses produced and examined before the commissioners: and 
any person guilty of perjury upon such exammation, either as a 
claimant or a witness, shall be liable to the punishment provided for 
perjury in other cases. 1789, 60. 

Sect. 17. After the expiration of fourteen days from the return 
made by the commissioners, the judge of probate shall make such a 
decree for the distribution of the effects among the creditors as the 
case shaU require, according to the provisions of this title ; and if be- 
fore making such decree he shall have notice of any appeal from the 
commissioners then claimed or pending, he may suspend his decree 
until the determination of such appeal ; or he may order a distribu- 
tion among the creditors whose debts are allowed, leaving in the 
hands of the executor or administrator a sum sufficient to pay the 
claimant, whose demand is disputed, a proportion equal to what shall 
be paid to the other creditors. 1784, 2. 

Sect. 18. If the whole assets should not have been distributed 
upon the first order of distribution, or if further assets should after- 
wards come to the hands of the executor or administrator, the judge 
of probate shall make such further decree or decrees for the distribu- 
tion thereof as the case may require. 

Sect. 19. No action shall oe brought against an executor or ad- 
ministrator after the estate is represented insolvent, unless it be for a 
demand that would not be affected by the insolvency of the estate, 
or unless the assets should prove more than sufficient to pay all the 
debts allowed by the conmiissioners ; and if the estate is represented 
insolvent whilst an action is pending against the executor or adminis- 
trator for any demand that is not entitled to such preference, the 
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action may be discontinued without the payment of costs ; or, if the 
demand is disputed, the action may be tried and determined, and 
judgment may be rendered thereon, in the same manner and with 
the same effect as is provided m the case of an appeal from the 
award of the commissioners ; or the action may be continued at the 
discretion of die court, without costs to either party, until it shall ap- 
pear whether the detate is insolvent, and if it should not prove to be 
msolvent, the plaintiff may prosecute the action as if no such repre- 
sentation had been made. 1784, 2. 

Sect. 20. Every creditor of an estate that proves to be insol- Claims not 
vent, who shall not have presented his. claim for allowance in the EJIJJ^/ ^ ^ 
manner prescribed in this chapter, shall be forever barred from recov- 
ering the same, unless further assets of the deceased shall come to the 
hands of the executor or administrator, after the decree of distribu- 
tion ; in which case his claim may be proved, allowed, and paid, m 
the manner and with the limitations provided in this chapter for the 
case of contbgent debts. 1784, 2. 

Sect. 21. K, after the report of the commissioners of insolven- if the assets 
cy, the assets shaU prove to be sufficient to pay all tlie debts allowed fj^* *2{f J^^' 
under the commission, the executor or administrator shall pay the debu allowed, 
same in full ; and m case any odier debt shall aften^^ards be recov- J^^JJ®' ^Jj^*" 
ered against him, he shall be liable therefor only to the extent of the °' "*^ *"*' 
assets then remaining in his hands. 1833, 189. 

Sect. 22. If there are two or more such creditors, the assets, Proceedings, 
if insuihcient to pay their demands in full, shall be divided among J^,^^"® 
them, in proportion to the amount of their respective debts. such creditors. 

1833, 189. 

Sect. 23. The executor or administrator, in such a case, shall |f*{y"*^!i™f**' 
be permitted to prove, under the general issue, the amount of assets fl!sseu In ^\a' 
in his hands, and thereupon judgment shall be rendered m the usual *>"»<*«• 
form ; but execution shall not issue for more than the amount of such 
assets : and if there is more than one judgment, the court shall ap- 
portion the amount between them. 1833, 189. 

Sect. 5M. If it shall not be ascertained, at the end of three years Creditor may 
after the granting of letters testamentay or of administration, whether t^'^S ^^ 
any estate that has been represented insolvent is, or is not so in fact, &c. ' 
any creditor, whose claim shall not have been presented before the 
commissioners, may commence an action therefor against the execu- 
tor or administrator ; and such action may be continued, without 
costs for the defendant, until it shall appear whether the estate is in- 
solvent ; and if it should not prove to be so, the plaintiff may prose- 
cute the action, as if no such representation had been made. 

1833, 189. 

Sect. 25. If any executor or administrator shall neglect to ren- Penalty on ex- 
der and settle his accounts in the probate court, within six months «c"ior or ad- 
after the return made by the commissioners, or after the final liquida- neglecting to 
tion of the demands of the creditors, or within such further time as ««*^« ^ •«- 
the judge of probate shall allow therefor, so as to delay a decree of ****"*** 
distribution, such neglect shall be deemed unfaithftJ administration, 
and a breach of the condition of his bond ; and the executor or ad- 
ministrator may be forthwith removed ; and he shall also be liable, in 
a suit on the bond, for all damages occasioned by his default. 

1794, 6. 
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Farther allow- Sect. 26. When the estate of any deceased person shall be 
ow IfUie csia^ ^P^^^ented insolvent, and an allowance shaD be thereupon made to 
proves to be his widow, if the estate shall afterwards prove to be solvent, the 
solvent judge of probate may, by a new decree, make such further allowance 

to the widow, as the circumstances of the case may require. 

1816, 95. 



NOTES. 



Section 1. This provision is founded on the stat. 1784, c 2, and on the 
laws of the United States relating to this subject. 

Sect. 5^7. These provisions concerniog contingent debts are founded 
upon Stat. 1821, c. 72; with some alterations which are respectfully propos- 
ed, with a view to carry into effect more fully and conTeniently the oDJect of 
the legislature in the statute referred to. 

Sect. 8—11. The stat. 1784, c. 2, allows a resort to the courts of 
common law in every case of the kind here specified ; but requires it to be 
by an action, to be commenced by the creditor against the executor or ad- 
ministrator. The bringing of such an action must cause some expense, de- 
lay, and inconvenience, which might be avoided by allowing an appeal di- 
rectly from the decision of the commissioDers, as proposed in those four 
sections. If this change should not meet the approbation of the legislature, 
the 8th section will be easily altered so as to conform to the existing statute ; 
and a few verbal alterations in the succeeding sections will make them also 
conform to it. 

Sect. 12. The party prevailing is in all cases entitled to costs by our 
laws ; but in the case here supposed, the creditor would not receive his 
whole costs, if they were includeo with the debt or damages recovered, and 
were allowed only as a claim against the insolvent estate. It is to be ob- 
served also, that the costs of such a suit do not constitute a debt due from 
the deceased, but are a part of the charges of administering his estate. 
This section is intended to provide for that case ; and though new in terms, 
is supposed to correspond to the established law and practice. 

Sect. 16. This section authorizes the commissioners to administer an 
oath to witnesses, as well as to parties. 

Sect. 17. The decree of distribution is delayed fourteen days, on ac- 
count of the appeal allowed within that time by the 9th section. If there is 
any appeal from the award of the commissioners, it is proposed that the 
judge shall either suspend the distribution, or reserve enouffh to meet the 
claim, as shall appear best for a*ll concerned in the estate. If the distribu- 
tion is always to be delayed until every demand against the estate is liquida- 
ted, it must sometimes do great injustice to the creditors. Many thousand 
dollars may lay without interest in the hands of an executor or administra- 
tor, and be withheld (Vom creditors whose debts are proved, awaiting the de- 
cision of some disputed claim, perhaps of very doubtful right, and of com- 
paratively small amount. 

Sect. 18. There is not in the existing statutes any express provision for 
more than one dividend ; but it is obvious that a new distribution would be 
necessary, in case assets should be received, after the making of the first; 
(See 3 Pick. Rep. 365.) and if the provisions of this title respecting appeals 
and contingent debts, are adopted, there will be still other occ4isions for two 
or more successive decrees of distribution. 

Sect. 19. This is taken from stat. 1784, c. 2 ; with some small alterations 
which do not affect the principle. 
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Scot. 90. This section also is taken subetantiaUy from stat 1784, o. 2. 
When a claim is finally disallowed, either by the commissioners, or upon an 
appeal, the claimant is forever barred ; and it was not the intention of the 
legislature in the stat 1784, c. S, that be might maintain a new action upon 
the discovery of further assets. The language of the law is accordingly a 
little altered in the section now proposed, in order to remove all ambiguitj 
in this particular. 

The statute of 1784, c. 2, seems also to be defective, in not pointing out 
distinctly the course to be pursued by a creditor, upon discovering any fur- 
ther assets. See 15 Mass. Rep. 140, and 148. All that can be reasonably 
demanded by the creditor, in such a case, is, that he should ' be paid in pro- 
portion to what the other creditors have received, if the newouvets are 
sufficient for that purpose; and this will be effected bv the section now pro- 
posed. The mode or compellioff the executor or administrator to account 
ibr the estate or effects that may be newly discovered, is provided for in the 
seventieth chapter. 

Sect. 21 — ^24. These four sections contain the substance of stat. 1838; 
c 189, with some modifications. It is provided in the nineteenth section, 
that the representation of insolvency shall not bar an action by a creditor, if 
the estate should prove to be more than sufficient to pay all the debts under 
the commission. A creditor whose claim has not been submitted to the 
commissioners, is accordingly allowed, by sections 21 and 24^ to bring his 
action in such a case, without theprevious application to the judge of pro- 
bate, which is required by stat. 1833, c. 189. 

Sect. 25. The penalty inflicted by stat 1794, c. 5, for this neglect on the 
part of the executor or administrator, is the same in all cases ; to wit, a lia- 
mlity to pay all the debts in full, notwithstanding the representation of the 
insolvency of the estate. This will often prove to be no more than a just 
punishment, and sometimes perhaps an inadequate one ; yet there may be 
cases where the default of the executor or administrator, and the dama^ 
occasioned thereby, would not require so much severity. It is therefore 
proposed in this section, to leave the damages to be assessed, in eveiy in- 
stance, according to the circumstances of the case ; making provision, at the 
same time, for the removal of the executor or administrator, if he shall have 
manifested that he is either incapable or unwilling to settle the estate 
promptly and correctly. 



CHAPTER 69. 

OP THE APPOINTMENT OP TRUSTEES FOR MINORS AND OTHERS j 
AND OF THEIR POWERS AND DUTIES. 



SiCTtos 1. Teslamentaiy Irnsteet to give bond. 
1, 3. Excepting in certain cases. 

4. Neglecting it, to be considered as declining tbe trast. 

5. Trustee may resign, with consent of the judge of probate. 

6. Executor or administrator of trustee not bound to accept tbe trust. 

7. Trustee may be removed. 

8. Appointment of new trustee. 

9. New trustee to give bond. 

10. Appointment of appraisers. 

11. Courts to authorise sales and investments. 

IS. And to regulate all matters of trust under this chapter. 

19. Proceedings in suits on trustees' bonds. 
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Section 1. Every perscm who shaD be appointed a trustee for 
mmors or others, under any last will, excepting such as are exempted 
by the succeeding sections of this chapter, shall, before entering on 
the duties of his trust, give bond with sufficient surety or sureties to 
the judge of probate for the county in which the will shall have been 
proved, and in such sum as the judge shall prescribe, with condition 
as follows: 

First, to make a true mventory of all the real estate, and all the 
goods, chattels, rights and credits, belonging to him as trustee, and 
which shall come to his possession or knowledge; and to return the 
same into the probate court at such time as the judge shall direct: 

Secondly, to dispose of and manage all such estate and effects, 
and faithfully to discharge his trust in relation thereto, acc(»-ding to 
law and the will of the testator: 

Thirdly, to render annually on oath an account of the property 
in his hands, and of the management and disposition thereof: and 

Fourthly, at the expiration of his trust, to settle his accounts 
with the judge of probate, and to pay over and deliver all the estate 
and effects remaining in his hands, or due from him, on such settle- 
ment, to the person or persons who shall be entided thereto accord- 
ing to law, and the will of the testator. 1817, 190, § 37. 

Sect. 2. Such trustee shall be exempted from giving bond as 
aforesaid, when the testator in the will appointing him shall have or- 
dered or requested that such bond shall not be taken; and also, when 
all the persons interested in the trust fund, being of full age and legal 
capacity, shall certify to the judge of probate their consent that such 
bond shall not be requu^ed. 1817, 190, § 37. 

Sect. 3. No trustee, who shall have undertaken the trust before 
this act shall go into operation, shall be required to give bond in any 
case in which it shall not have been required by the laws in force at 
the time of his undertaking the trust. 1817, 190, § 37. 

Sect. 4. Every person appointed a trustee,* who shall neglect to 
give bond as aforesaid, withm such time as the judge of probate shall 
dlow for that purpose, shall be considered as having declined the 
trust. 1817, 190, §38. 

Sect. 6. Every such trustee may, upon his own request, be al- 
lowed to resign his trust, when it shaQ appear to the judge of pro- 
bate expedient and proper to allow the same. 1817, 190, § 39. 

Sect. 6. No person, succeeding to such trust as executor or 
administrator of a former trustee, shall be required to accept the same 
against his will. 1817, 190, § 39. 

Sect. 7. When any trustee, appointed either by a testator or by 
the Judge of probate, shall become insane, or otherwise incapable of 
discharging his trust, or evidently unsuitable therefor, the judge may, 
after notice to such trustee and to all others interested, remove him 
and appoint another in his stead. 1817, 190, §41. 

Sect. 8. When any person appointed a trustee shall decline or 
resign the trust, or shdl die before the objects thereof are accom- 
plished, if no adequate provision is made by the will for supplying 
such vacancy, the judge of probate shall, after notice to all persons 
interested, appoint a new trustee, to act alone or jointly with the 
others, as the case may be; and every trustee appointed by the judge 
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of probate by force of this or of the preceding section, shall have 
and exercise the same powers, rights and duties, whedier as a sole or 
a joint trustee, as if he had been origmally appointed by the testator; 
and the trust estate shall vest in him in like manner as it did, or would 
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NOTES. 



Section 8. This section contains a provision for a conveyance of the 
trust estate to the new trustee, in addition to the conveyance or transfer ef- 
fected by the law itself. Such a conveyance, if not absolutely necessarv, 
may often be very convenient; as in the case of ne^tiable securitieB held 
by the former trustee, or of any real estate, or shares in any stocks or funds, 
standing in his name. 

Sect. 1 1. Guardians and trustees of all kinds are bound to exercise good 
fiiith, and sound discretion, in the discharge of their trusts; and they ought 
not in general to be responsible for any thin ff more. It seems therefore pro- 
per, on occasion of any doubt, and especially in case of a difference of opin- 
ion between the trustee and the persons interested in the estate, that he 
should be enabled to protect himself by obtaining the direction of some 
competent tribunal. Tne effect of this provision will not be to give any ad- 
ditional power to the courts, to which the application in this case is to be 
maide. If the trustee is charged with any misconduct in the discharge of his 
trust, the question will be heard and determined in one of those two courts ; 
and they must then decide the same auestion substantially, which would be 
submitted to them upon a petition under this section. 

If the trustee in any such case should not think proper to apply for the 
direction of the court, it may be done by any person interested in the estate. 
It may often happen that some particular disposition of the funds may be 
unsafe or improper, and such as tne courts would not have sanctioned on a 
previous application, and yet it may not be such as to make the trustee lia- 
ble as for misconduct in the discharge of his trust. In such a case, the loss, 
or the damage might be avoided by an application on the part of those who 
are interested in the estate. 

Sect. 12. In this section it is proposed to give to the supreme judicial 
court, and to the probate court, general chancery powers in all matters rela- 
ting to these trusts. Devises in trust are becoming daily more common 
among us; and if they ore recognized by the law, it is obviously necessary 
that proper means should be provided to facilitate and enforce their due ex- 
ecution. The courts of common law are not fully competent to this duty. 
Even if they should be authorized to adopt the principles of decision which 
would ^vem in a court of chancery jurisdiction; yet from their modes of 
proceeding, and from the want of suitable process, they would often be ana- 
ble to afford an adequate remedy in cases of this kind. 



CHAPTER 70. 

GENERAL PROVISIONS. 

SiCTioir I. Jurisdiction, when the jodge of probate it interested. 

S. Safeties to be approved by the judge of probate. 

9. Administration bond to be put in suit for the benefit of creditor. 

4. Same, when the estate is insolvent. 

5. For the benefit of the next of kin. 

6. Of any other person interested. 

7. Who liable for the costs of suit 

Bf 9. Process to bring in the principal obligor. 

10. Proceedings in such suit ; judgment and execution. 

11. Monies recovered thereon, how disposed of. 
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12. Scire facia§, to recorer Airtker damafei. 

13. Estate of deceased in the bands of his heirs, &,c., liable for certain debts. 

14. Mode of proceeding in such case. 

16. Case of the death of any heir or devisee. 

16. Suit, how to be broagfat, and decided, when there are two or more heirs or 

devisees. 

17. Case of insolvency, dtc. of any heir or devisee. 

18. Amendments allowed, when necessary to add parties. 

19. Heirs and devisees bound to indemnify each other. 

50. When ezecntor or administrator is removed, his previous acts not invalidated. 

51. Administration on the estate of a foreigner, or citizen of another state. 
22. Residue to be distributed here, or transmitted. Set, 

23, 24, 25, 26. Proceedings when such estate is insolvent. 

27. When sureties become insufficient, new bond to be required. 

28. Surety may be discharged aAer six years. 

29. Principal to give new bonds, or be removed. 

30. Prior sureties liable for all preceding breaches. 

31. Account to be allowed on the oath of one joint executor or administrator, 

trustee or guardian. 

32. Fmal discharge of executor, &c., and evidence thereof perpetuated. 

33. Money due, if not claimed, to be deposited, See, 

34. How paid afterwards. 

36. Suits between co-executors, and oo-administrators. 

36. Appeal allowed to supreme judicial court in all cases mentioned in this title. 

Section 1. When any judge of probate shall be interested, JurisdicUon 
either personally, or by his relation to any of the parties, in any case of*]^£Se^Si^ 
within nis jurisdiction, such case shall be transferred to the probate terested. 
court of the most ancient adjoining county ; and the judge of such 
adjoining county shall have jurisdiction thereof, and shall proceed 
therein in all respects as he would and ought to have done, if the 
case had originated within his own county: excepting only, that 
when any such case shall occur in Nantucket, or Dukes county, it 
shall be transferred to the probate court of the county of Barnstable, 
and be there heard and determined m manner aforesaid. 

1817, 190, § 6. 

Sect. 2. When two or more persons are appointed executors, 2?^f"*^Li^ 
administrators, or testamentary trustees, the judge of probate may exe^tor,"&c. 
take a separate bond with sureties from each of them, or a joint bond wveraliy: 
with sureties from all of them together : and in all bonds with sure- appro^ by ' 
ties given to any judge of probate, all the sureties shall be inhabitants the judge of 
of this state, and such as the judge shall approve. probate. 

1834, 174. 1782, 25. 1817, 190, § 23. 

Sect. 3. The bond given by executors or administrators for the Administration 
discharge of their trust may be put in suit by any creditor of the de- ^Juu^foJ^S*"* 
ceased for his own benefit, when he shall have recovered judgment benefit of a 
for his debt against the executors or administrators, and they shall ^'^^^^' 
have neglected, upon demand made by the creditor, to pay the same, 
or to show sufficient goods or estate of the deceased to be taken m 
execution for that purpose. 1786, 66- 

Sect. 4. If the estate is insolvent, a suit on the bond may be Same, when tha 
brought by any creditor, when the amount due to him has been as- ^t*^ *"^'' 
certained by the decree of distribution, if the executor or adminis- 
trator shall neglect to pay the same when demanded. 1786, 55. 

Sect. 5. Such a suit may be brought by any person as next of ^^'Jj* ^*^^\ 
kin, to recover his share of the personal estate, after a decree of kin. "** 

PART II. 9 
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the probate court ascertaining die amount due to lum, if the executor 
or administrator shall neglect to pay the same when demanded. 

1786, 56. 
Of any other Sect. 6. When it shall appear to the judge of probate, on the 
person inierefi- representation of any person interested in the estate of any deceased 
testator or intestate, that the executor or admmistrator has failed to 
perform his duty in any other particular than those before specified, 
the judge may authorize any creditor, next of kin, legatee, or other 
person aggrieved by such mal-administration, to bring an action on 
the bond. 1786, 55. 1816, 94. 

Who liable for Sect. 7. In all the preceding cases the writ shall be indorsed by 
the costs of suit, ^j^^ persons for whose benefit or at whose request the action is 
brought, or by their attorney; and the mdorsers shall be liable for the 
costs of suit in like manner as the indorsers of writs in any other 
actions ; and shall indemnify the judge of probate against such costs: 
and when the action is brought for the benefit of any person or persons 
as creditors, or next of kin, as before provided m this chapter, there 
shall be a further indorsement on the writ, specifying that it is brought 
for the use or benefit of such creditors, or next of kin. 1786, 55. 
Process to brinr Sect. 8. If the principal in any such bond shall be resident 
obH^r!*""*^ within this state, at the commencement of the action, and shall not 
be made a defendant therein, or shall not be served with process, 
the court may, at the request of any of the sureties, continue or 
postpone the action so long as may be necessary, to summon or bring 
m the principal as provided in the following section. 1788, 20. 

S"^' Sect. 9. The sureties may thereupon take out a writ, in such 

form as the court shall prescribe, to arrest the principal, or to attach 
his goods or estate and to summon him, to appear and answer as a 
defendant in the original action ; and if, after bemg duly served with 
such process fourteen days at least before the time appointed for him 
to appear and answer to the suit, he shall neglect so to do, and if the 
judgment shall be for the plaintiff, it shaU be rendered against the 
said principal obligor, tc^ether with the other defendants, in the 
same manner as if he had been originally a party to the suit ; and 
any attachment made, or bail taken, on such process shall be liable 
to respond the judgment in like manner as if made or taken in the 
original suit. 1788, 20. 

Proceedings in Sect. 10. Every suit On an administration bond shall be brought 
tnltion b^nd*^' ^ ^® Supreme judicial court held for the county in which the bond 
jodgment and is taken ; and when it shall appear that the condition of the bond has 
"^"^**"' been broken, the court upon a hearing m chancery shall award exe- 
cution in manner following : 
Ibr the benefit First, if the action is brought for the benefit of a creditor, exe- 
of a creditor: ^y^^j^ gjjjjj jje awarded in the name of the plaintiff, but ex{H*essed to 
be for the use of the creditor, for the amount due to him upon such 
judgment, or order of distribution : 1786, 55. 

of the next of Secondly, if it is brought for the benefit of any person as next of 
" ' kin, a like execution shall be awarded for the use of such person, for 

the amount due to him, according to the decree of the probate court: 

1786, 55. 
*"'*'^uithir' Thirdly, if it is brought for a breach of the condition in not ac- 
notae ing. ^^yj^jj^jg f^j. ^^ estate, as required in the sixty-seventh chapter, 



Digitized by 



Google I 



TITLE IV.] Chap. 70. Sect. 11— 14. 67 

the execution shall be awarded in the name of the plaintiff, without 
expressing that it is for the use of any other person: 

Fourthly, if the action is brought for any other breach of the con- ^ my other 
dition of the bond, execution shall be awarded, without expressing '^^ 
that it b for the use of any particular person, for the full value of all 
the estate of the deceased, that shall have come to the hands of the 
executor or administrator, and for which he shall not satisfactorily 
account, and for all such damages as shall have been occasioned by 
his neglect or mal-administration: 1786, 55. 1816, 94. 

FifSily, if there be two or more persons, for whose use execution for the use of 
is to be awarded, as provided in this section, a separate execution two or more 
shaD be issued for the sum due to each of them: persons. 

Sixthly, the execution, in every case, shall include the costs of for costs as 
suit, as well as debt or damages ; and if there is more than one exe- JJ®^^***™- 
cution, the amount due for costs shall be equally divided between them: 

Seventhly, in every case the person, for whose use the execution execution, bow 
is expressed to be awarded, shall be considered in all respects as the ■*'^***' 
judgment creditor, and may cause it to be levied in his own name, 
and for his own benefit, as if the action had been brought, and the 
judgment recovered, in his name. 1786, 55. 

Sect. 11. All moneys received on anv execution bsued as Monies receiv 
aforesaid, (unless the execution be awarded for the use of a creditor ^spl^^of^^ 
or person next of kin, as provided m the first and second subdivisions 
of the preceding section,) shall be paid over to the co-executor or 
co-administrator, if there be any, or to whoever shall then be the 
rightful executor or administrator, and shall be assets in his hands, to 
be administered according to law. 

Sect. 12. If, after the awarding of execution, as provided in fiWre/orfas, to 
the preceding section, the executor or administrator shall commit a aJ^,^^'!"***' 
new breach of the condition of the bond, or if any creditor, next of 
kin, legatee, or other person interested in the estate, shell have a 
claim for other or further damages on account of any nedect or mal- 
administration of the executor or administrator, a scire facias on the 
original judgment may be sued out, in like manner as is provided for 
the commencement of the original suit ; and the court shall thereupon 
proceed to award a new execution, m like manner as might have been 
done in the original suit. 

Sect. 13. After the setdement of any estate by an executor or Estate of de- 
administrator, and after the expiration of four years firom the date of J^Vrhis^ 
the administration bond, the heirs, next of kin, devisees and legatees heirs, Ac.jia- 
of the deceased, shall be liable, in the manner provided in the sue- J^^ certain 
ceeding sections, for all debts of the deceased wnich could not have 
been sued for against the executor or administrator, and for which 
provision shall not have been made according to the sixty-sixth chap- 
ter. 1788, 66. 

Sect. 14. Any such creditor, whose right of action shall first Mode of pro- 
accrue after the expiration of four years from the date of the adminis- ^^^ '" *"*** 
tration bond, and whose claim shdl not have been presented to the 
judge of probate, or, if presented, shall not have been allowed, as 
provided in the said sixty-sixth chapter, may recover the same against 
the heirs and next of kin (^ the deceased, and the devisees and legatees 
under his will, each one of whom shall be liable to the creditor, to an 
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amount not exceeding the value, whether of real or personal estate, 
that he shall have received from the deceased : provided, that if, by 
the will of the deceased, any part of his estate, or any one or more 
of the devisees or legatees, shall be made exclusively liable for the 
debt, in exoneration of the residue of the estate, or of the other devi- 
sees or legatees, the provisions of the will shall be complied with in 
that respect ; and the persons and estate so exempted by the will 
shall be liable for only so much of the debt, if any, as cannot be re- 
covered from those who are first chargeable therewith ; and provided 
further, that no such suit shall be maintained, unless it be commenced 
within one year next after the time when the right of action shall first 
accrue. 1708, 66. 

CsMof the Sect. 15. If any of the said heirs, next of kin, devisees or lega- 

heir or'devuee. ^^s, shall die, without having paid his iust proportion of such debt, 
his executors and administrators shall be liable therefor, as for his 
proper debt, to the extent to which he would have been liable, if living. 
8ait,howto be SECT. 16. If in the case specified m the two preceding sections, 
ckw when***' ^^^ should be more than one person liable for the debt, the creditor 
there 'are two may recover the same in a bill of equity in the supreme judicial 
Vt^w^g*^"^' court against all the persons so liable, or as many of them as are with- 
in the reach of process ; and the court shall thereupon determine, by 
the verdict of a jury, if either party require it, what sum, if any, 
is due to the plaintiff ; and they shall also decide, according to the 
course of proceedings in chancery, how much each one of the de- 
fendants is liable to pay towards the satisfaction of the debt, and may 
award executions and other proper process therefor. 
Caseofinsol- Sect. 17. If any one of the heirs, devisees or others, who were 
«S*&r^''de-^ originalty- liable for the debt, shall be insolvent, or unable to pay his 
yiiee. proportion thereof, or shall be beyond the reach of process, die oth- 

ers shall nevertheless be liable to the creditor for the whole amount 
of his debt ; provided that no one shaU be compelled to pay more 
than the amount received by him from the estate of the deceased. 

1783, 24, § 18. 1788, 66. 

Amendmenu Sect. 18. No such suit shall be dismissed or barred for want of 

^j;^^^^^^ including as defendants all the persons who might have been so inclu- 

add paScf. ded ; but in any stage of the cause the court may award proper process 

to bring m any other parties ; and may allow such amendments as may 

be necessary to charge them as defendants, upon such terms as the 

court shall think reasonable. 

Heinandde- Sect. 19. If inconsequence of insolvency, absence, or from 

?^2^j|^^*J any other cause, any one of the persons liable for such debt shall fail 

other. to pay his just proportion thereof to the creditor, he shall be liable to 

indemnify all who shall by reason of such failure on his part have paid 

more than their just proportion of the debt ; such indemnity to be 

recovered by all of them ioindy, or in separate actions by any one or 

more of them for his or tneir parts respectively, at their election. 

AcuofexecQ- Sect. 20. When any letters of administration shall be revoked, 

**' ^'b^"""**" ®^ when any executor or administrator shall be removed, all previous 

bSig removed, sales, whetner of real or personal estate, made lawfully, and m good 

faith, on the part of the purchaser, and all other lawful acts done by 

such executor or administrator, shall remain valid and effectual. 
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Sect. 21. When administration shall be taken in this state Adminitiratioii 
on the estate of any person who was inhabitant of any other state or Jj-^ ****** *^ 
country, his estate found here, after pajonent of his debts, shall be dUs^^fui^ 
disposed of according to his last will, if he left any duly executed ac- ®**^ •*•*•• 
cording to the laws of this state ; and if there be no such will, his 
real estate shall descend according to the laws of this state, and his 

Esrsonal estate shall be distributed and disposed of according to the 
ws of the state or country of which he was an inhabitant. 

Sect. 22. Upon the settlement of such an estate, and after the S^*.^^^*** 
payment of all debts for which the same is liable in this Common- ber!r,ortnB§- 
wealth, the residue of the personal estate, if any, may be distributed miuH, ^. 
and disposed of in manner aforesaid by the probate court in which 
the estate is settled ; or it may be transmitted to the executor or ad- 
ministrator, if there be any, in the state or country where the deceas- 
ed had his domicil, to be there disposed of accordbg to the law of 
the place ; as the court, under the circumstances of the case, shall 
think best. 

Sect. 23. If such deceased person died insolvent, his estate ^^^'J^^ 
found in this state shall as far as practicable, be so disposed of, that all ute Is'^ol- 
his creditors, here and elsewhere, may receive each an equal share in ^^^^' 
proportion to their respective debts. 

Sect. 24. To this end, his estate shaU not be transmitted to the Same, 
foreign executor or administrator until all his creditors who are citi- ^ 
zens of this state shall have received the iust proportion that would 
be due to them, if the whole estate of the deceased, wherever found, 
that is applicable to the pa3rment of common creditors, were divi- 
ded among all the said creditors in proportion to their respective 
debts, without preferring any one species of debt to another. 

Sect. 25. In such a case no creditor, not being a citizen of this Same, 
state, shall be paid out of the assets found here, uutU all those who 
are citizens shall have received their just proportion, as provided in 
the preceding section. 

Sect. 26. If there be any residue after such payment to the cit- same, 
izens of this state, the same may be paid to any other creditors who 
shall have duly proved their debts here, in proportion to the amount 
due to each of mem respectively ; providea that no one shall receive 
more than would be due to him if the whole estate were divided rate- 
ably among all the creditors, as before provided ; and the balance, if 
any, may be transmitted to the foreign executor or administrator ; or, 
if there be none such, it shall, after the expiration of four years from 
the appointment of the administrator, be distributed rateably among 
all the creditors, both citizens and others, who shall have proved their 
debts in this state. 

Sect. 27. Whenever the sureties in any bond given to the when sureties 
judge of probate shall be insufGcient, the supreme judicial court, or *>«c<wne ">*^ 
the probate court, on the petition of any person interested, and after ^ berequired. 
notice to the principal in the bond, may require a new bond to be 
given with such surety or sureties as the court shall judge sufficient. 

1817, 190. § 42. 

Sect. 28. Any surety in a bond given to the judge of probate Soretymaybe 
may, at any time after the expiration of six jrears from the date of the ^^six^n!' 
bond, upon his petition to the supreme judicial court, or the probate 
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court, he dbcfaarged from aU further responsibili^ upon such bond, if 
the court, after due notice to all persons interested shall think it reasona- 
ble and proper to discharge him ; and the principal shall thereupon 
give a new bond with such surety or sureties as the court shall judge 
sufficiOTt. 1817, 190 § 42. 

Sect. 29. If in the cases specified in the two preceding sec- 
tions, the principal shall not give such new bond within siH^h time as 
shall be ordered by the court, he shall be removed firom his trust, 
and some other person may be appointed in his stead, as the circum- 
stances of the case may require. 1817, 190, § 42. 

Sect. 30. When a new bond shall be required as above provi- 
ded, the sureties in the prior bond shall nevertheless be liable for all 
breaches of the condition committed before the new bond shall be 
approved by the judge of probate. 1817, 190, § 42. 

Sect. 31. When any account is rendered in the probate court 
by two or more joint executors, administrators, or trustees, the judge 
of probate may m his discretion allow the account upon the oath of 
any one of them. 

Sect. 32. When an executor, administrator, guardian or trustee, 
shall have paid or delivered over to the persons entitled thereto, 
the money or other property in his hands, as required by any 
decree of distribution, or other decree of the probate court, he may 
perpetuate the evidence of such payment, by presenting to the said 
court, within one year after such decree was made, an account of 
such payments, or of the delivery over of such property, which be- 
ing proved to the satisfaction of the judge, and verified by the oath of 
the party, shall be allowed as his final (Uschai^e, and ordered by the 
judge to be recorded. And such discharge shall forever exonerate 
the party and his sureties from all liability under such decree ; unless 
his account shall be impeached for fi^ud or manifest error. 

Sect. 33. If any sum of money, directed by a decree of the 
judge of probate to be paid over, as mentioned in the last section, 
shall remain for the space of six months unclainc^d, the executor, ad- 
mimstrator, guardian or trustee, who was ordered to pay over the 
same, may deposit it in some savings bank, or other like mstitudon, or 
may invest it in bank stock, or other stocks, as the court of probate 
shsdl direct, to accumulate for the benefit of the person entitled there- 
to ; and such deposit or mvestment shaU be made in the name of the 
judge of probate, for the time being, and shall be subject to the order 
of tibe said judge and his successors in office, as hereinafter provided; 
and the person making such deposit or investment shall file in the pro- 
bate court a memorandum thereof, with the original certificates or oth- 
er evidence of title thereto, which shall be idlowed as a sufficient 
voucher for suc h pa yment under the said decree. 

Sect. 34. When the person entitled to the monev deposited, 
shall satisfy the judge of probate for the time being, of his right to 
receive the same, the judge shall cause it to be paid over and transfer- 
red to him. 

Sect. 35. The supreme judicial court may hear and determine in 
equity all disputes and controversies between co-executors and co-ad- 
ministrators, and between their respective legal representatives, in all 
cases where there is not a plain, adequate, and complete remedy at 
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hw ; and in socb case the court MH have die same power, and 
may proceed in like manner, as is provided in cases between copart^ 
ners, joint tenants, or tenants in common. 1832, 162. 

Sect. 36. Any person aggrieved at any order, sent^ice, decree Appeal allowed 
or denial, of the judge of ^bate, in my case, or relating to any mat-* d-JSfJSmm" 
ters provided for in this title, may appeal therefix>m to the supreme aU cafes men- 
judicial court, in the manner prescnbed in the title of courts and judi- JjJ^ "* ^^ 
cial officers. 



NOTES. 



Section. 1. If it shoald happen that the judge of the county to which 
the cause is first transferred, is also interested, it will be transferred by 
force of this section to the most ancient coun^, adjoining to this second 
county. The judge of the second county, in the case suppled, has jurisdic- 
tion of the case in like manner as if it had originated in bis county ; and of 
course the case would be within the letter, as well as the spirit of this 
section. 

Sect. 2. This section is new in reauiring the sureties in all cases to be 
inhabitants of the Commonwealth. That is recfuired, by stat 178i, c. 25, 
when the bond is given by an executor who lives without the Common- 
wealth. 

Sect. 3. This and the nine succeding sections contain the substance of 
the statutes 1786, c 55, and 1788, c. 20. The additions and alterations which 
are proposed in these sections are intended merely to make the law on this 
subject more plain, intelligible and complete. 

When a creditor has recovered judgment for his debt, there is no longer 
any question of the liability of the executor or administrator to pay the 
amount, and of course if it is not paid, the creditor is allowed, by the 3d 
section to put the bond immediately in suit, without any previous authority 
or order from the judge of probate. This will not prevent his proceeding 
against the executor or administrator for waste, if he should prefer that rem- 
edy ; but a suit on the bond will in general be determined as expeditiously 
as a suit on a suggestion of waste ; and it will be more efiectual, as furnish- 
ing a resort at once to tbe sureties, as well as to the executor or adminis- 
trator. 

Sect. 4. This section makes the same provision for a creditor whose 
claim is allowed under a commission of insolvency, and with still greater 
reason ; because in this case the creditor cannot have a sire facicu or a sug- 
gestion of waste. 

Sect. 5. The fifth section makes a similar provision for tbe next of kin ; 
after the amount due to him is deterroinod by a decree of distribution. 

In the three preceding cases, the anoount due to the party who brings 
the action is ascertained and conclusively settled ; and there cannot ordina- 
rily be any defence to it 

Sect. 6. There may be other acts of maladministration, such as neglect- 
ing to return an inventory, or to collect the efiects of the deceased, or to 
account for them when collected, or failing in any way, to administer the 
estate faithfully, which nuiy be injurious to all the creditors, next of kin, or 
lepitees. In such a case no one may be able to specify the fHrecise amount 
or his own damage ; and no one is exclusively entitled to commence and 
prosecute a suit on the bond. The 6th section therefore authorizes tbe 
judge of probate in this case to designate some suitable person, among 
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thoie who are interested, to bring the action ; and the money recovered is to 
be appropriated for the benefit of all who shall prove to be entitled to it, as 
is provided in the succeeding 11th section. 

Sect. 10. This section contains all the provisions as to entering judg- 
ment and awarding execution, which are found in stat 1786, c 55 ; with 
some further regulations, which, if not expressed in the statute, must be ap- 
plied by the courts, as the occasion for them shall occur. It is for the con- 
venience of the courts, as well as of parties and their counsel, that the 
course of proceedings should in all cases be marked out with as much pre- 
cinon as the circumstances will permit. 

Sect. 11. When an executor or administrator has so conducted as to 
have a judgment against him on his administration bond, it will most com- 
monly be thought proper to remove him. In that case, the co-executor or 
co-administrator, if there be any, will proceed to administer and settle the 
estate ; and if there be none such, an administrator de bonis non will be ap- 
pointed ; and in either case the money recovered in the suit will be paid over 
to the acting executor or administrator, as assets to be administerea by him. 
But it will not necessarily happen that the executor or administrator in the 
case supposed, will be removed. It may be that the action la brought as 
the only proper or convenient mode of settling some question of property 
between tne executor or administrator claiming in his own right, and those 
who claim under the deceased ; and that there is no want of integrity in the 
executor or administrator, nor of disposition or ability to administer the es- 
tate faithfully. In that case, upon the recovery of a judgment against him on 
the bond, he would be willing to account for the amount so recovered, and 
to administer it as assets ; and in that way the whole object of the suit would 
be accomplished. If he declined to do this, he would of course be removed. 
This section is accordingly so framed as to place the amount recovered in a 
suit on the administration bond in all cases in the hands of whoever shall 
be qualified to administer it as assets. 

Sect. 12. This is new in terms ; but is obviously necessary for the at- 
tainment of justice. This process would undoubtedly be allowed by the 
courts, upon the principles of the common law ; but it may be more conven- 
ient to provide expressly for it. 

Sect. 13, 14, 15. These provisions are founded on the 5th section of 
Stat. 1788, c. 6iS ; with some additions, which are intended to carrv more 
fully into effect what must probably have been the intention of the legisla- 
ture ; or to express what must otherwise be left to be inferred by the courts 
upon the construction of the statute. 

The provision contained jn the 14th section, for the case when the testator 
has either expressly or impliedly charged any particular devisee or legatee 
with the pavment of his debts, is one which the courts would probably feel 
bound to adopt even if it were not required b^ the statute ; but it may pre- 
vent doubt and litigation to provide expressly for it. On this point, and also 
as to the provisions of the i5th section respecting the death of any person 
liable to contribute, the commissioners ask leave to refer to their observa- 
vations on the twelfth and fifteenth sections of the sixty-second chapter. 
The grounds on which contribution is claimed, and the mode of enforcing it, 
are substantially the same in both cases. 

Sect. 16, 17. These sections are prepared for the purpose of avoiding a 
multiplicity of suits, and unnecessary expense and delay. When there is 
only one heir, or devisee, liable for the debt, the creditor may without any 
inconvenience recover it by an action at the common law. But when 
there are two or more persons so liable, it is diflScult to proceed at the com- 
mon law, without either doing injustice to some of the parties, or producing 
a multiplicity of suits. If the creditor is rec^uired to bnng a separate action 
affainst each one for the amount due from him, he is subjected to unreason- 
able trouble and expense ; beinj; obliged to bring several actions for one 
debt, and to ascertain and prove m each action how much is due from evoiy 
difierent heir or devisee, in order to show how much is due from the de- 
fendant in that suit. (See 10 Mass. R. 450.J On the other hand, if he may 
bring a joint action against all who are liable for the debt, and obtain a 
judgment against them at common law, they would all be jointly and sever- 
ally liaUe for the debt ; and he might levy his execution wholly on any one 
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of tbem. The one who ■boald thtM pay the whole debt must then bring 
bis suit for oontributioii agaiost all the others ; who would thus be harraasea 
with a aecood suit, to settle what miffht have been as well adjusted in the 
firsL And again if this second suit is brought at common law, and not by a 
abarrassD ' ' ' 



bill in chancery, there will be the same embarrassment that we have already 
mentioned with respect to the original process ; that is, there must either be 
a separata action against each individual, or a joint action against all who 
are liable, with all the inconvenience which must aocompapy either course 
of proceedjog. 

All this circuity of action, and this unnecessary trouble and expense, may 
be avoided, by allowing or requiring the creditor to bring a bill in equity, in 
the first instance, against all who are liable for the debt ; and authorising the 
court, after ascertaining the amount due to the plaintiff, to settle also the 
proportion due from each of the defendants. I^ from the insolvency or ab- 
sence of any one, he cannot be compelled to P^y his proportion, the creditor 
ought not to suffer from that circumstance. The whole estate of the de- 
cewed debtor is bound to the creditor for the discharge of the debt ; and i^ 
after he has taken all the proper measures on his part, it is still found impos- 
sible to apportion it equally upon all the heirs or devisees, he ought not to 
be i\utber delayed or embarrassed, but should be permitted to recover against 
thoas whom the court can compel to pay ; and to leave them to adjust the 
contribution among themselves more perfectly thereafter, if it can be done. 

SacT, J 8. As this suit is not founded on any conuract made between the 
plaintiff and the defendants, he has not the usual means of knowing all the 
persons who may be liable to his suit ; whilst, on the other hand, the heirs 
and devisees will generally know all those with whom they have shared the 
estate of the deceued. 1( therefore, any are omitted, who ought to have 
been made defendants, those who do appear will of course sucgest or plead 
this omisdion ; and the court is authorised by this section to take the proper 
measures, according to the chancery practice, to bring in those who are 
omitted. If there is no fault or negligence on either side, the courts would of 
course award such process, and allow the necessary amendments of the bill, 
without any penalty or mulct on either party. 

Sbct. 19. This section provides for the contribution in the case contem- 
plated in the close of the remarks on the 16th and 17th sections. The 
absent party may return, or he who is insolvent may afterwards acquire the 
means of paying his proportion. This section allows the other fMuties to 
join in a suit for it, which will of course be the least expensive mode ; but 
when that is impracticable or inconvenienti it allows any one or more to sue 
for their respective proportions. 

Sect. 90. The revised code of New York contains a provision to this 
effect. Our courts would no doubt adopt the same rule from the principlea 
of the common law ; but it may be better to provide for it expressly by statute. 

Sect. 31, 22: These two sections are new in terms, but are in accordanoe 
with principles recoffnised in our laws ; and are introduced in order that 
those principles should be esubltshed and generally understood. Vide stat. 
1785,0.12. 9 Mass. Rep. dar, 355. 1 1 Mass. Rep. 256, 264. 

Sect. 23 — ^26. These four sections are also new in terms, and are pro- 
posed for the purpose of removing and preventing doubts, and of rendering 
the proceedings plain and certain. The cases of Dawes, Judge, vs. Head, in 
3 Pick. 128, and of Davis vs. Easty, and al, in 8 Pick. 475, will shew some 
of the questions that may arise upon the construction of the existing stat- 
utes ; and the provisions now proposed are founded upon the opinions and 
suggestions of the court in those two cases. 

Sect. 21. By our laws, debts due to the government, and some other 
debts of a peculiar character, have a preference over the claims of all com- 
mon creditors. Preferences of the like kind, in favor of the sovereign or 
others, may exist in the foreign country in which the deceased debtor had 
his domicile ; and such demands may be not improperly considered as in the 
nature of mortgages, or other liens, upon the estate which comes to the 
bands of the executor or administrator. All that is required by our laws, in 
the case of one of our own citizens who has died insolvent, is, that the 
assets, after discharging all those liens by paying the preferred debts, shall 
be distributed ratably amongst all the common creditors who prove their 
PART II. 10 
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debts ; and the same rule ought to apply in the case of a deceased foreigner. 
This 24th section accordingly proyides, not that the whole estate of the de- 
ceased foreigner should be taken into the computation in making the distri- 
bution among his creditors, but only so much of his estate as is applicable to 
the payment of the common creditors. 

Skct. 25. There is no principle of comity that requires us to let in credi- 
tors from any other country, when the citizens of this Commonwealth will 
thereby be deprived of their just proportion. If it should be thoucht that 
this restriction ousht to be confined to foreigners, and that citizens of all the 
United States ought in this case to stand on the same footing with the citi- 
zens of this state, it will be necessary only to strike out the ** state," in the two 
S laces where the word occurs in this section, and to insert ** the United 
tates." 

Sect. 26. The case provided for in this section is not perhaps likely to 
occur ; but as it is possible, it seems proper to provide for it ; and no dispo- 
sition has suffgested itself, that is more just or appropriate than that here 
proposed. If the chan^ should be made, which is suggested in the preced- 
mg section, of ''the United States," for ''this state," a like change will be 
required in this section. 

Sect. 27 — 30. These four sections are taken, with a little alteration, from 
sect. 42, of Stat. 1817, c. 190. It is proposed to give the power of discharging 
sureties, and of requiring new ones, to the judge of prooate, as well as to the 
supreme court This will often be convenient, and will serve to prevent de- 
lay and expense ; and, on the other hand, it can never prove injurious to any 
party ; because an appeal will lie, as in all other cases, to the supreme court, 
and the matter may be as conveniently and expeditiously settled, upon such 
an appeal, as upon an original application to the supreme court 

The 30th section is intended only to express distinctly, what is implied in 
the existing statute. 

Sect. 31. When there are two or more joint executors or administrators, 
it usually happens that some one of them keeps the accounts, and is able to 
swear to their correctness ; whilst the others can onlv express their belief of 
that fact In such a case, if there is any objection to the accounts on the part 
of any person interested in the estate, or any doubt or question concerning 
them, it would undoubtedly be proper to have all the accountants before the 
court, to be examined on oath upon every matter relating thereto; but if 
there is no such reason, it is proposed to authorise the judge of probate to 
allow the accounts, upon the oath of any one. In case of the sickness, or 
absence from the Commonwealth, of any one of the joint executors or ad- 
ministi*ators, this discretionary power in the judge would be exceedinffly 
convenient, and almost necessary to the due administration of justice in that 
court 

Sect. 36. This right of appeal, and the mode of prosecuting it, is provi- 
ded for in the chapter referred to ; which will be found in the third part of 
this digest 
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TITLE Y. 

Of title to real property by special provisions of law. 



CfiLLFTER 71.— Of the sale of lands for the payment of debts, by executors, 
administrators, and guardians. 

Chaptbr 72.— Of the sale of lands of minors, and other persons under guar- 
dianship, and securing the proceedj for their use. 

Chapter 73. — Of taking land to satisfy executions for debt 



CHAPTER 71. 

OF THE SALE OP LANDS FOR THE PAYMENT OF DEBTS, BY EXECU- 
TORS, ADMINISTRATORS, AND GUARDIANS. 

Sbctio« I. lUal Mtate of deeoased penon may be told for payment of his debts. 

S. What courts empowered to license the sale. 

S. Petition for license. 

4. The whole to be sold, when a partial sale would injure the residue. 

5. Judge of Probate to certify the facts. 

6. Bond to be given in such case. 

7. Case of devise for payment of debts, &e. 

8. Notice of petitions to be given to all who are interested. 

9. Persons interested may give bond, and prevent the sale. 

10. Upon obtaining license, the executor or administrator is authorized to 
convey. 

if. Sale to include lands fraudulently conveyed by deceased, and rights of en- 
try, &c. 

IS. Such lands may be first recovered by the executor or administrator. 

13. Action therefor, how to be brought. 

14. Oath to be taken by executor or administrator before the sale. 

15. Notice of sale, how to be given. 

16. Evidence thereof, how perpetuated. 

17. Sale to be by public auction: may be adjourned. 

18. Notice of adjournment, how to be given. 

19. License in force for one year only. 

20. Real estate, when to be sold for payment of legacies. 

21. Foreign executor or administrator may be licensed to sell real estate. 

22. To give bond, unless he is already bound. 

29. To give a further bond to account for the surplus, when he sells more than 
is necessary. 

21. Oath, notice of sale, and perpetuating evidence of notice. 

26. Proceedings to be had in the court for the county where the estate is sit- 
uated. 

26. Real estate of a ward may be sold by his guardian, for payment of his 

debts. 

27. The whole to be sold, when a partial sale would ii\inre the residue . 

28. Overseers of the poor to give their assent, in certain cases. 

29. Who entitled to notice as interested in the estate. 

30. What courts empowered to license the sale. 

31 . Foreign guardian may be licensed to sdl the estate of his ward. 
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SxcTiOK St. To give bond, unlets he is already bound. 

33. To give a further bond, when he sells more than is necessary. 

34. Surplus proceeds of all sales made under this chapter, to be considesed as 

real estate. 

35. Oath by guardian, notice of sale, and perpetuating evidence of notice. 

36. Costs to be awarded on petition for sale in certain cases. 

37. Limitation of actions for lands sold by eiodculor, administrator, ot gumdian. 

38. Requisites of a valid sale, as against an heir or ward. 

39. Executors, adminbtrators, and guardians liable for neglect or misconduct 

in the sale. 

40. Requisites of a valid sale, as against claimants, adverse to the heir or 

ward. 

Real estate of SECTION 1. When the goods and chattels of any deceased per- 
bewJdjforw- ^^° ^ ^® hands of his executor or administrator, shsJl be insufficient 
mentofhis to pay all his debts, with the charges of administering the estate, his 
^^- executor or administrator, may sell his real estate for that purpose, 

upon obtaining a license therefor, and proceeding therein in the man- 
ner hereinafter prescribed. 1783, 32. 1818, 112. 
Whatcouru Sect. 2. Such license maj be granted by the supreme judicial 
j^JJUJ^JJ^ court, or by the court of common pleas, in any county ; and also by 
' the probate court in which the letters testamentary or of administra- 
tion were granted. 1783, 32. 1817, 190, § 10. 
Petition for li- Sect. 3. In order to obtain such license, the executor or ad- 
^^"^^ ministrator shall present to the court a petition, setting forth the 
amount of the debts due from the deceased, as nearly as they can be 
ascertained, and the amount of the charges of administration, and the 
value of the personal estate ; and if it shall be necessary to sell only 
a part of the real estate, he may also set forth the value, description, 
and condition of the estate, or of such part thereof as he shall pro- 
pose to sell ; and the court may in all cases when it is not necessary 
to sell the whole, decide and direct what specific part of the estate 
shall be sold. * 1783, 32. 
The whole to Sect. 4. If it shall be represented in such petition, and shall 
parUaf sale^ * appear to the court, that it is necessary to sell some part of the real 
would iiqare estate, and that by such partial sale the residue of the estate, or of 
the residue. some specific part or piece thereof, would be greatly injured, the 
court may license a sale of the whole of the estate, or of such part 
thereof as the court shall think necessary, and most for the interest 
of all concerned therein. 1783, 32. 
Judge of pro- Sect. 5. Every such petition, when made to the supreme judi- 
the^fcct^'*'^^ cial court, or court of common pleas, shall be accompanied by a cer- 
tificate from the judge of probate of the county where the executor 
or administrator was appointed, setting forth the amount of the debts 
due from the deceased, so far as they are ascertained, and the value 
of his real and personal estate ; and when the petitioner shall pray for 
the sale of more than is necessary for the payment of debts, m order 
to prevent damage to the residue, the judge of probate shall further 
certify his opinion, whether it is necessary that the whole, or a part 
of the estate should be sold ; and if part only, what part. 1783, 32. 
Bond lobegiv- Sect. 6. When the executor or administrator is licensed to sell 
en in such case, more than is necessary for the payment of debts, he shall before the 
sale give bond with sufficient surety or sureties, to the judge of pro- 
bate for the county m which the executor or administrate was ap- 
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pomted, with condition to account ibr all the proceeds of the sale 
that shall remam after payment of the debts aiid charges for which 
the land was sold, and to dispose of the same according to law. 

1783, 32. 1834, 174. 

Sect. 7. If there should be in the last will of the deceased any case of deriM 
disposition of hb estate for the piqrment of his debts, or any provi- ^^^^^^ ®^ 
sion which may require or induce the court to marshall the assets in ^ 
any manner different firom that which the law would otherwise pre- 
scribe, such devises, or parts of the will, shall be set fordi in the peti- 
tion, and a copy of the will shaU be exhibited to the court ; and the 
assets shall be marshalled accc»rdingly, so far as it can be done con- 
sistently with the rights oi the creditors. 

Sect. 8. No such license shall be granted until notice of the pe- Notice of peU- 
titicMi, and of the time and place appointed for hearing the same, shall ^^°J^^1|^^^'' 
have been given to all persons interested in the estate, that they may interested. 
iq)pear and shew cause why the same should not be granted ; such 
notice to be served on them personally fourteen days at least before 
the time appdnted for hearing the petition, or to be published three 
weeks successively in such newspaper as the court shall order : pro- 
vided, that if all the said persons mterested signify in writing their as- 
sent to such sale, the notice may be dispensed with. 

1783, 32. 1817, 190, § 10. 

Sect. 9. Such license shall not be granted, if any of the per- Persons inter- 
sons intonested in the estate shall ^ve bond to the executor or ad- ^^ ^^ ^^ 
ministrator, in a sum and with sureties to be approved by the court, yent the sale, 
with condition to pay all the debts mentioned in the petition that 
shall eventually be found due firom the estate, with the charges of 
administering the same, so &r as the goods and chattels of the de- 
ceased shall be insufficient therefor. 1817, 190, § 10. 

Sect. 10. If the facts set forth in the petition shall be proved Upon obtaining 
to the satisfaction of the court, and if no sufficient cause be shewn to JJ^Sor onwi^*' 
the contrary, the court shall grant the license, and the executor or ministrator is 
administrator shall be thereupon authorized to execute in due form of w»ihori«ed to 
law conveyances of such real estate as he shall sell, which convey- *^**°^®^* 
ances shall be effectual to pass to the purchaser all the estate, right, 
title, and interest, in the granted premises, which the testator or in- 
testate had therein at the time of his decease, or which was then in 
any way chargeable with the payment of his debts. 1783, 32. 

Sect. 11. The real estate liable to be sold as aforesaid shall in- gaie to include 
dude all that the deceased may have conveyed with intent to de- jw»^ '""*'"Jed 
firaaid his creditors ; and also aU rights of entry, and rights of action, by dJ^S^; 
and all other rights and interests in lands, tenements, and heredita- a«i rights of 
ments, which by law would descend to heirs : provided, that lands ^^' ^* 
so fimidulently conveyed shaU not be taken firom any one who pur- 
chased them for a valuable consideration, in good faith, and without 
knowledge of the fraud ; but they shall be liable only in the same 
cases in which they would have been liable to attachment or execu- 
tion by a creditor of the grantor in his life time ; and provided also, 
that no claim by entry or by action to lands so fraudulently convey- 
ed, shall be made unless within four years next after the decease of 
the grantor. 1805, 90, § 6. 

Sect. 12. If the executor or administrator shall be licensed to 
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Sach lands may sell any lands so fraudulently conveyed by the deceased, or any to 
^b"^4T*exr ^^^^ ^'^ ^^ ^ ^'S^^^ ^^ ®°^ ^' ^^ action, the executor or adminis- 
cutor^or admin' trator may first obtain possession thereof by entry or by action, and 
istaior. j^gy gell the same at any time within one year after obtaining such 

possession. 
Action therefor, Sect. 13. If the cxccutor or administrator shall have occasion 
brooAi^ to bring any such action, he may make a formal entry upon the 
"***^^^ * premises, and bring the action on his own seisin acquired by such 

entry ; demanding the land as executor or administrator. 
Oath to be tak- Sect. 14. Every executor and administrator licensed to sell real 
en ^ executor estate as aforesaid, shall before fixing on the time and place of sale 
bi^^^e'Se! ^® ^^ subscribe an oath before the judge of probate, or before 
' some justice of the peace, in substance as follows ; that in disposing 
of the estate which he is licensed to sell, he will use his best judg- 
ment in fixing on the time and place of sale, and that he will exert his 
utmost endeavors to dispose of the same in such manner as will be 
most for the advantage of all pers<Mis concerned therein. 

1817, 190, § 11. 
Notice of sale, Sect. 15. The executor or administrator shall give public no- 
how to be given. ^^^ ^f ^^ ^jj^ gj^^j p]gice of such sale, by causing notifications 
' thereof to be posted up thirty days at least before the sale, in some 
public place in the town or district where the deceased person last 
dwelt, and in the two next adjoining towns if there be so many in the 
comity, and also in the town where the lands lie ; or the court which 
licenses the sale may order a like notice to be published three weeks 
successively in any newspaper, instead of the posting of such notifi- 
cations, and the executor or administrator shall publish the same ac- 
cordingly. 1783, 32. 1788, 66.^ 1829, 108. 
Evidence Uiere- Segt. 16. An affidavit of the executor or administrator, or of 
uated^ P^'P**" the person employed by him to give such notice, being made before 
the judge of probate, or before any justice of the peace, and filed 
and recorded, together with a copy of the notice, in the probate 
office within one year after the sale, shall be admitted as evidence of 
the time, place, and manner, of giving the notice. 

1788, 66. 1812, 24., and see 1830, 146. 

Sale to be by Sect. 17. Every such sale shall be made by public auction ; 

m^* be* ad*-^" ' ^^^ ^ ^^ ^ic time appointed for the sale the executor or administra- 

jonmed. tor shall deem it expedient for the mterest of all persons concerned 

therem that the sale should be postponed, he may adjourn it for any 

time not exceeding fourteen days. 

1783, 32, § 1. 1817, 190, § 13. 
Notice of ad- Sect. 18. In case of such adjournment, notice thereof shall 
iobe°*^°* ****^ be given by a public declaration at the time and place first appointed 
^^ ' for the sale ; and if the adjournment shall be for more than one day, 
further notice thereof shall be given by posting or publishing, as the 
time and circumstances may admit. 
License m force Sect. 19. No such license shall be in force for more than one 
only"* ^*" year after the granting thereof ; excepting in the case before provid- 
ed for, when a sale is made of land recovered by an executor or ad- 
ministrator. 1817, 190, § 12. 
Real estate, Sect. 20. When a testator shall have given any legacy, by a 
when to be sold y^^Q jyjy executed to pass real estate, and his goods and chattels 
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shall be insufficient to pay such legacy, together with his debts and forpftymeiit of 
the charges of administration, the executor, or the administrator with i^fB^iet. 
the will annexed, m«y be licensed to sell his real estate for that pur- 
pose, in the same manner, and upon the same terms and conditions, 
as are prescribed in this title, in the case of a sale for the payment 
of debts. • 1783, 32. 

Sect. 21. When an executor or administrator shall be appointed Foreign execn- 
in any other state, or in any foreign country, on the estate of any {^^ ^""^ 
person dying out of this state, and no executor or administrator Kcens^ to sell 
thereon shall be appointed in this state, the foreign executor or ad- ^^ estate, 
ministrator may file an authenticated copy of his appointment in the 
probate court, for any county in which there may be any real estate of 
the deceased ; after which, he may be licensed by the same probate 
court, or by the supreme judicial court, or court of common pleas, 
in any coun^, to sell such real estate for the payment of debts or 
l^acies, and charges of administration, in the same manner, and upon 
the same terms and conditions, as are prescribed in the case of an 
executor or administrator appointed in this state ; excepting in the 
particulars in which a different provision is hereinafter made. 

1817, 182. 

Sect. 22. When it shall appear to the court granting the license, to give bond, 
that such forei^ executor or administrator is bound, with sufficient ^J*" Jj^^*" 
surety or sureties, in the state or country in which he was appointed, '^ ^ 
to account for the proceeds of such sale, for the payment of debts or 
legacies, and charges of administration, and a copy of such bond, 
dijJy authenticated, shaU be filed in the probate court, no fiirther bond 
for that purpose shall be required of him here : otherwise, before 
making such sale, he shall give bond with sufficient surety or sureties 
to the judge of probate, for the county in which the real estate is sit- 
uated, wim condition to account for and dispose of the said proceeds 
for the payment of the debts or legacies of the deceased, and the 
charges of administration, according to the law of the state or country 
in which he was appointed. 1817, 182. 

Sect. 23. When such foreign executor or administrator is li- To give t fbr- 
censed to sell more than is necessary for the payment of debts, lega- ^coun^for the 
cies and charges of administration, as before provided for in this surplus, when 
chapter, he shaU, before making the sale, give bond with sufficient ^^ii'n^**'®^. 
surety or sureties to the judge of probate, with condition to account ry. "°®*****" 
before the same judge for aU the proceeds of the sale that shall re- 
main, after payment of the said debts, legacies and charges, and to 
dispose of the same according to law. 

1817, 182. 1783, 32, § 2. 

Sect. 24. Every foreign executor or administrator, licensed to Oatk, notice of 
sell real estate as provided in this chapter, shall, before fixing on the J^^^^'". 
time and place of sale, take and subscribe an oath like that required denceofnoUce. 
to be taken m the like case, by an executor or administrator appoint- 
ed in this state ; and he shall give public notice of the time and place 
of sale, and shall proceed tl^rein in like manner as is prescribed 
for an administrator appointed here, when making such a sale ; and 
the evidence of the giving of such notice may be perpetuated in the 
same manner. 1817, 182. 



Digitized by 



Google 



80 Chap. 71. Sect. 26—31. [fait u. 

ProeaadnMio Sbot. 25. AD p^roceedmgs reodred to be h^ 
eoiuTfw^ in this state, respecting such sale uy a foreign executor or adminis- 
coonty^rfaere tratof, shall be l^d in the court for the county in which the real eth 
tbeiandUet. tate is situated. 1817,182, 

RMiettateofa Sect. 26. When the goods and chatteb in the hands of the 
ward may be cruQf digQ of any minor, or of any idiot or insane person, or of any 

fold byms ^ >i"^ti« ^ c *:**•%» • ^ 

gnaIdlal^ for porson under guardianship on account of excessiye drmking, ganung, 
M^MiiCorbif idleness or debauchery, shall be insufficient to pay all the just debts 
of the ward, with the charges of managing his estate, the guardian 
may be licensed to sell hb real estate for that purpose, in like man- 
ner, and upon the like terms and conditions, as are prescribed in thia 
chapter, in the case of a sale by executors or administrators ; excepting 
in the particulars in which a (Merent proviMon is hereinafter maoe. 

1783, 38. 1806, 102. 1830, 140. 
The whole to Sect. 27. If it shaU be represented in the petition by the guards- 
be sold, when ian, and shall appear to the court, that it b necessary to sell some 
w^\^^^ P^ of the real estate of the ward, and that by such partial sale the 
the residue. residue of the e9tate, or of some specific piece or part thereof, would 
be gready injured, the court may license a sale en the whole of the 
estate, or ofsuch part thereof as the court shall think necessary, and 
most for the interest of all concerned ; the guardian giying bond 
to account for the surplus of the proceeds of the sale, in like man- 
ner as is prescribed in this chapter, in the case of a like sale by an 
executor or administrator. 

1783, 32. 1818, 112. 1830, 140. 1834, 174. 

Overseers of Sect. 28. No license shaU be granted as proyided in the preced- 

ibe poor to give ing section, in any case excepting tbit of minors, unless the oyerseers 

SSa^alles? 0* the poor of the town or place of which the ward b an inhabitant, 

or in which he resides, shall certify in writing their approbation of 

such proposed sale. 1818, 112. 1830, 140. 

Who entiUed Sect. 29. All those who are next of kin, and heirs apparent or 

Inte^ted in presumptive, of the ward, shall be considered as interested m the es- 

the estate. tate, and shall be authorized to appear as such, and answer to the 

petition of the guardian ; and when personal notice of the petition 

IS required to be given, they shall be notified as persons interested, 

according to the provisions respecting similar sales by executors and 

adminbtrators, contained in the former part of thb chapter. 

What courts Sect. 30. Such license to a guardian, in all the cases specified in 

empowerad to this chapter, may be granted by the supreme judicial court, or by the 

icense s e. ^^^^^ ^f common pleas in any county ; and also by the probate court, 

in which the guardian was appointed. 

1783, 32. 1817, 190, § 10. 

Foraignruardi- Sect. 31. When any minor, insane person or spendthrift, resid- 

anjnwr be li- ing without thb State, shflJl be put under guardbnship, in the state or 

Um estate of his Country in which he resides, and shall have no guardian appointed m 

ward. tiiis State, the foreign guardian may file an authenticated copy of his 

appointment in the pobate court for any country in which there may 

be any real estate ot the ward; after which he may be licensed to sell 

such real estate for the payment of the debts of the ward and the 

charges of managing hb estate, in the same manner, and upon the 

same terms and conditions, as are prescribed in thb chapter in the 



Digitized by 



Google 



ed ai real es- 
tate. 



TITLE v.] Chap. 71. Sect. 32 — 37. 81 

case of a guardian appomted in this state; excepting in the particulars 
in which a different provision is herein after made. 1817, 182. 

Sect. 32. When it shall appear to the judge of probate, that To give bond 
the foreign guardian is bound, with sufficient surety or sureties in the 5^7*^ %^' 
state or country where he was appointed, to account for the proceeds ^ 
of such sale, and an authenticated copy of such bond shall be filed 
in the probate court, no further bond snail be required here; other- 
wise he shall give bond in like manner as is prescribed in this chapter 
in the case of sales by foreign executors and administrators. 

1817, 182. 

Sect. 33. When such foreign guardian shall be licensed to sell To rive a far- 
more than is necessary to pay the debts and charges, he shall, before ^®' |{"^' *^^ 
making the sale, give bond, with sufficient surety or sureties, to the tba^u ^^. 
judge of probate, with condition to account before the same judge ^^y- 
for all the proceeds of the sale that shaU remain after payment of the 
said debts and chaises, and to dispose of the same according to 
law. ^ 1817, 182. 

Sect. 34. In all cases of a sale by an executor, administrator surplus pro- 
or guardian, of part or the whole of the real estate of his testator, in- colws of all 
testate or ward, under a license granted by any court, by virtue of delMlu chapter, 
the provisions of this chapter, whether such executor, administrator to be consider^ 
or guardian shall have been appointed in this state or elsewhere, '^"' "*'" 
the surplus of the proceeds of the sale, remabing on the final settle- 
ment of the accounts, shall be considered as real estate, and shall be 
disposed of among the same persons, and in the same proportions, 
as the real estate would have been by the laws of this state, if it 
had not been sold. 

Sect. 35 . Every guardian, whether appointed in this state or else- Oath bj; guardi. 
where, when licensed to sell real estate as provided in this chapter, JSe°and*per- 
shall, before fixing on the time and place of sale, take and subscribe petuaUnr eW- 
an oath, like that required to be taken in the same case by executors <ienc«o«no^ce. 
and administrators; and he shall give notice of the time and place of 
sale, and shall conduct it in the manner prescribed in the same case 
for executors and administrators; and the evidence of the giving of 
such notice may be perpetuated in the same manner. 

1788, 66. 1814, 71. 1817, 182. 

Sect. 36. If any person shall appear and object to the granting Cort« to be a- 
of any license prayed lor under the provisions of this chapter, by an T^'^'^^^i^^' 
executor, administrator or guardian, and if it shall appear to the court <^2rtain'caiw."* 
that either the petition, or the objection thereto, is unreasonable, they 
may in their discretion award costs to the party prevailing in the 
case. 1783, 32, § 6. 

Sect. 37. No action for the recovery of any estate, sold by an Limitation of 
executor or administrator under the provisions of this chapter, shall actionaforiandi 
be maintained by any heir or other person claiming under the de- J^r, a<!minbtra- 
ceased testator or intestate, unless it be commenced within five years tor or guardian, 
next after the sale; and no action for any estate sold in like manner 
by a guardian shall be maintained by the ward, or by any person 
claiming under him, unless it be commenced within five years next 
after the termination of the guardianship; excepting only that persons 
out of the state, and minors and others under any legal disability to 
sue, at the time when the right of action shall first accrue, may com- 
part II. 11 
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mence such action at any time within five years after the removal of 

the disability, or after their return to the state: and no entry shall be 

made, unless by judgment of law, upon any lands sold as aforesaid 

with a view to avoid the sale, unless within the times of limitation 

before prescribed for the commencement of an action. 1817, 190. 

Reciaisites of a S EOT. 38. In case of an action relating to any estate sold by an 

agiiin«ram heir ©xccutor, administrator or guardian, in which an heir or other person 

or ward. claiming under the deceased, or m which the ward or any person 

claiming under him, shall contest the validity of the sale, it shall not 

be avoided on account of any irregularity in the proceedings, provided 

it shall appear. 

First, that the executor, administrator or guardian was licensed to 
make the sale by a court of competent jurisdiction; 

Secondly, that he gave a bond which was approved by the judge 
of probate, in case any bond were required by the court upon grant- 
ing the license; 

Thirdly, that he took the oath prescribed in this chapter ; 
Fourthly, that he gave notice of the time and place of sale, as 
prescribed herein; and 

Fifthly, that the premises were sold accordingly by public auc- 
tion, and are held hj one who purchased them in good faith. 
Ezeeutor, ad- S EOT. 39. If , m relation to such sale, there should be any neg- 
mMJ£n*li^i« '^^ ^^ misconduct in the proceedings of the executor, administrator 
for neglect or or guardian, by which any person mterested in the estate shall suffer 
Sbe^MJe"** *" damage, such aggrieved party may recover compensation therefor, in 

a suit on the probate bond, or otherwise, as the case may require. 
Requisites of a Sect. 40. If the validity of a sale by an executor, administra- 
galiutdidmants ^^' ^^ guardian, shall be drawn in question by any person claiming 
adverse to the adversely to the title of the deceased testator or intestate, or of the 
heir or ward, ^^ard, or claiming under any title that is not derived from or through 
the deceased person or the ward, the sale shall not be held void on 
account of any irregularity in the proceedings, provided it shall ap- 
pear, that the executor, administrator or guardian, was licensed to 
make the sale by a court of competent jurisdiction, and that he did 
accordingly execute and acknowledge, in legal form, a deed for the 
conveyance of the premises. 



NOTES. 



Section 1, 3. These provitnoos are taken from the existing statutes on 
this subject ; excepting only that the jurisdiction of the court of common 
pleas is made as extensive as thot of the supreme court. Formerly there 
was a court of common pleas for each county, and their jurisdiction was lim- 
ited accordingly ; but as there is now but one such court throughout the 
state, the judges can as easily decide, on a petition for sale, in one county as in 
another. The proposed change will render the law more plain, and will 
also serve to expedite the settlement of estates, by affording more frequent 
opportunities of obtaining a license. 
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Sect. 3. The latter part of this sectioii is new. The object of it is, to ob- 
tidn the direction of the court, and to take off the responsibility of the execu- 
tor or administrator in selecting the part to be sold, when it is not necessary to 
sell the whole. See 6 Mass. Rep. 149. 

Sect. 4. This is taken from the existing law, with a little verbal altera- 
tion, to carry the principle more fully into effect. If the deceased led two 
different messuages, each of which would be more than sufficient to pay his 
debts, it might be proper to sell the whole of either one of them, in order to 
prevent injury to the residue of that one, when it would not be necessary to 
seU the other messuage also. 

Sect. 6. When it is found convenient or necessary in the settlement 
of an estate, to turn real estate into personal, the heir must submit to it ; 
but there is no reason why the proceeds of the sale should by that measure 
be taken from him, and be given to one who bad no right to the real 
estate. Whilst it was real estate, the widow was entitled to one third of 
Jt for her life ; but if it is considered as personal, she may take one third, or 
one half of it, forever ; and this, after having been once endowed of the 
same property whilst it was real estate. This, and all other objections of the 
kind, to tne change of real into personal estate, are obviated by treating the 
proceeds of the sale as if they were still real estate. It is accordingly provi- 
ded in section thirty-four of this chapter, that in this and all other cases when 
real estate is turned into personal, the proceeds of the sale that may remain, 
after payment of the debts or legacies, and charges, for which the estate was 
sold, shall be disposed of in the same manner as the real estate would have 
been, if it had not been sold. In this sixth section the executor or adminis- 
trator is required to give bond to account for such residue, and to dispose of 
it according to law. 

Sect. 7. When a testator has charged his debts upon any particular por- 
tion of his estate, or upon any one or more devisees or legatees, in exonera- 
tion of the others, it is necessary to marshall the assets accordingly, in order 
to avoid doing injustice to any of the devisees or legatees. 6 Mass. Rep. 
149. As the court cannot make the necessary dispositions for this purpose 
without seeing the will, it is proposed to make it the duty of the petitioner to 
produce it whenever it contains any devise or provision of this kind. If 
from the neglect of the executor or administrator in this particular, any injus- 
tice is done to any of the devisees, thev should have their remedy against 
him ; but the sale ought not to be avoided, to the injury of an honest pur- 
chaser, who was ignorant of this mistake. This responsibility on the part of 
the executors and administrators would never be injurious to men of common 
prudence, as they might always exhibit the will, when it contained any thing 
that could affect the disposition or marshalling of the assets fur the payment 
of the debts. 

Sect. 11. This section, so far as it authorizes the sale of land fraudulent- 
ly conveyed by the deceased, is taken from stat 1805, c. 90. The proviso, 
as to a subsequent purchaser, ignorant of the fraud, is not found in the stat- 
ute referred to ; but it must undoubtedly have been intended ; as otherwise 
the law micht do more wrong thau it intended to prevent. 

This right to avoid a fraudulent conveyance ought to have some limita- 
tion. The time usually taken for settling an estate seems to be quite long 
enough to enable the creditors and the executors or administrators, to dis- 
cover the fraud ; and a longer |>eriod might operate unjustly upon an honest 
purchaser. The question of a fraudulent conveyance generally depends 
upon circumstantial evidence and parol testimony, which cannot easily be 

E reserved for any long time, even by the party who has truth and justice on 
is side. 

This section proposes also to authorize the sale of every kind of estate or 
tifle in or to lanas, that would descend to heirs. It is the spirit and in- 
tention of all our laws on this subject, to prefer in all cases the creditors of 
a deceased person to his heirs ; and there seems to be no inconvenience or 
impropriety in extending the principle to this case. 

Sect. 13. By the existing law an executor or administrator cannot take 
possession of the real estate of the deceased, nor maintain any action for it, 
m the cases contemplated in this section; and of course he could convey 
only a disputed right to the lands, and not a quiet possession and a clear 
title. Upon such a sale the land would never bring its true value ; and it is 
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accordiDgly proposed in this sectioD to authorize the executor or administra- 
tor to establish the title before the sale, and to enable him to give to the pur- 
chaser an undisturbed possession. 

Sect. 16. By the stat. 1830, 145, the evidence of notice of the taking of 
administration, is required to be filed within one year ; and it is here propo- 
sed to fix the same time in this case of a sale. 

Sect. 18. The stat. 1817, c. 190, sec. VS, virhich provides for the adjoium- 
ment of the sale, prescribes no mode in which notice of the adioumment 
shall be given. When the adjournment is to the next succeeding day, a pub- 
lic declaration of it by the auctioneer will generally be sufficient; but if there 
is sufficient time before the day to which it is adjourned, it seems proper, 
where circumstances admit of it, that the adjournment should be posted in 
the same towns, or published in the same newspapers, in which the sale was 
first advertised. 

Sect. 20. This section requires that the Will should be duly executed to 
pass real estate ; acconling to the opinion of the court in 14 Mass. Rep. 421. 

Sect. 2:). This provision corresponds to that contained in the 6tii sec- 
tion, respecting a sale of the same kind by an executor or administrator ap- 
pointed in this state. 

Sect. 29. As the guardiau is the legal representative of the ward whose 
estate is to be sold, there will be no one authorized to object to the sale, 
however improper or unnecessary it may be, unless those who are prospec- 
tively interestea in the estate ore allowed to appear, as proposed in this sec- 
tion. 

Sect. 34. This is the provision referred to in the note to the 6th section 
of this chapter ; and the commissioners would refer to their remarks in that 
note. This section embraces sales by foreign executors, administrators and 
guardians, as well as by those who are apiM)inted in this state. The person- 
al estate of a citizen ot another state or country will go to those who are 
entitled to it according to the laws of his domicile ; but all real estate situa- 
ted here will descend according to our laws. It is accordingly provided in 
this section in order to prevent any mistake or doubt on this point, that the 
surplus proceeds of the sale shall in all cases go to the same persons who 
would ly ike laws of this stcUe have "been entitled to the real estate. 

Sect. 37. This is taken from stat. 1817, c. 190, § 12 ; with a change as to 
the period of limitation after a sale by a guardian. If the action is limited to 
^ve years in that case, it may sometimes happen that the sale will not be 
questioned, however irregular or illegal it may be. As long as the guardian- 
ship continues in force, no action can be brought by the ward, unless some 
one will volunteer as his " next friend ;" and as long as the ward lives, no 
action can be brought by any one as his heir ; and if he should live, and 
continue under guardianship for the five years nfier the sale, the action 
might perhaps be barred. If it be said that the exception at the close of 
this section will obviate this objection ; still it seems absurd to make a posi- 
tive enactment in the beginning of the section, only to be repealed at the 
close of it. The section is intended to be so framed as to express clearly 
and explicitly the rule which it is proposed to establish. 

Sect. 38. There has been sometimes no little embarrassment in ascer- 
taining, among the several regulations of sales of this kind, which of them 
were merely directory, and which were essential to the validity of the sale. 
The executor, administrator, or guardian, owes certain duties to the parties 
in whose behalf he is acting, with which a stranger who purchases of him 
has no concern. Without undenaking to enumerate these, it is proposed in 
this section to specify all those essential ))arriculars which the purchaser can 
and ought to look to ; and to enable the heir, or whoever would be entitled 
to the estate if it had not been sold, to avoid the snie if those rules are not 
observed. For example, if the executor, administrator, or guardian, has ob- 
tained a license upon a false representation, or has caused the apparent ne- 
cessity of the sale by wasting tne personal estate, the heirs have a remedy 
against him on his probate bond ; but a stranger who purchases the land, 
ought not to be expected to inquire into those transactions. It is enough 
for him that a court of competent jurisdiction has authorized the sale. If 
however in this, or in any other particular, the purchaser is guilty of any 
collusion vnth the vendor, or has notice of any material defect in the pro- 
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ceedingB, though it be in Bomething which he was not bound to inquire into, 
he is not protected by the provisioDS of the section. 

Sect. 39. This section is j>roposed, merely to prevent too large an infer- 
ence from the preceding section, and to rvmove all doubt as to the remedy 
of heirs, creditors, or oUiers who roa^ be interested in the estate. 

Sect. 40. If the administrator of A. sells land, to which B. has a claim ; 
and B. afterwards brings an action for the land against the purchaser or any 
one claiming under him ; B. ought not to be permitted to require proof of 
all the proceedings which the law prescribes to the administrator. If this 
conveyance had not been made, the action of B. would have been brought 
affainst the heir of A., as it now is against the person who holds under the 
administrator ; and he ouffht not to recover in either case, unless he can 
shew a better title than that which A. had at the time of his decease. If he 
shews such a title, he will recover the land notwithstandinff the conveyance 
by the administrator ; but if he has not a better title than that of A. it is no 
concern of his, whether the land goes to the heir of A., or to the person who 
holds under the administrator of A. 



CHAPTER 72. 

OP THE SALE OF LAND OF MINORS, AND OTHER PERSONS UNDER 
GUARDIANSHIP, AND SECURING THE PROCEEDS FOR THEIR USE. 

SxcTiOK 1. The real estate of wards may be sold for tbeir maintenance. 

2. Or for the purpose of investing the proceeds. 

3. When sold for their maintenance, the proceeds how to be disposed of. 

4. How, when sold for investment. 

5. The residue of the proceeds to be disposed of as real estate. 

6. What courts empowered to license the sale. 

7. The license to be granted on petition of the guardian, and to specify the 

purpose of the sale. 

8. Notice to be given to all persons interested. 

9. Overseers of the poor to give their assent in certain cases. 
10. The guardian to give bond with surety. 

U. To take and subscribe an oath. 

12. The sale, how conducted; notice thereof; and perpetuating evidence of 

notice. 
IS. Any other person, instead of the guardian, may be appointed to sell a minor's 

estate, for investment. 

14. The proceeds of such sale, how and by whom invested. 

15. No license to be in force for more than one year. 

16. A foreign guardian may be licensed to sell the estate of his ward. 

17. His oath, notice of sale, and perpetuating evidence of notice. 

18. The proceedings are to be had in the court for the county where the estate is 

situated. 

19. The residue of the proceeds of such sale, to be disposed of as real estate : 
" bond to be given to account therefor accordingly. 

90. Costs to be awarded on petitions for sale, in certain cases. 

21. Limitation of actions for lands sold by guardians. 

22. Requisites of a valid sale, as against the ward. 

23. The guardian liable for neglect or misconduct in the sale. 

24. Requisites of a valid sale, as against claimants adverse to the ward. 

Section 1. When the income of the estate of any person under Real estate of 
guardianship, whether as a minor, insane person, or spendthrift, ^^^"'£^1^ 
shall be insufficient to maintain the ward and his family, his guardian maintenance. 
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Or for the pur- 
pose ofinvest- 
mg the pro- 
c^ds. 



When sold for 
their mainte- 
nance, the pro- 
ceeds how to 
be disposed of. 



How, when 
told for invest- 
ment. 



Residue of pro- 
ceeds to be dis- 
posed of as real 
estate. 



What courts 
empowered to 
license the sale. 



The license to 
be ^^ranted on 
petition of the 
guardian, and 
to specify the 
purpose of the 
sale. 



Notice to be 
given to all per* 
sons interested. 



may sell his real estate for that purpose, upon obtaimng a license 
therefor, and proceeding therein in the manner hereinafter pre- 
scribed. 1783, 38. 1806, 102- 

Sect. 2. When it shall appear, upon the representation of any 
such guardian, that it would be for the benefit of his ward that his real 
estate, or any part thereof, should be sold, and the proceeds thereof 
be put out on interest, or invested in some productive stock, his 
guardian may sell the same accordingly, upon obtaining a license 
therefor, and proceeding therein as hereinafter prescribed. 

1783, 32. 1826, 64. 1828, 121. 1830, 140. 

Sect. 3. If the estate is sold for the maintenance of the ward 
and his family, as provided in the first section, the guardian shall ap- 
ply the proceeds of the sale to that purpose, so far as necessary ; 
and shall put out the residue, if any, on interest ; or invest it in the 
best manner in his power, until the capital shall be wanted for the 
maintenance of the ward and his family ; in which case the capital 
may be used for that purpose, as far as may be necessary, in like 
manner as if it had been personal estate of the ward. 

Sect. 4. If the estate is sold, in order to put out and invest the 
proceeds, as provided in the second section, the guardian shall make 
the investment according to his best judgment, or in pursuance of 
any order that may be made relating thereto, bv the probate court, or 
the supreme judicial court, as provided m the chapter concerning 
guardians and wards. 

Sect. 5. In every case of the sale of real estate, as provided in 
this chapter, the residue of the proceeds, if any, remaining upon the 
final settlement of the accounts of the guardianship, shall be consid- 
ered as real estate of the ward ; and shall be disposed of among the 
same persons, and in the same proportions, as the real estate would 
have been, if it had not been sold. 

Sect. 6. Such license, in either of the cases aforesaid, may be 
granted by the supreme judicial court, or the court of common pleas, 
in any county, or by the probate court for the county in which the 
guardian is appointed ; and when the application is made to the su- 
preme judicial court, or the court of common pleas, it shall be ac- 
companied by a certificate from the judge of probate for the same 
county, setting forth his opinion as to the necessity or expediency of 
making the proposed sale. 1783, 32. 1817, 190, § 10. 

Sect. 7. In order to obtain such license, the guardian shall pre- 
sent to the court a petition, setting forth the condition of the estate, 
and the facts and circumstances on which the petition is founded, 
tending to show the necessity or expediency of a sale ; and if after a 
fiill examination, on the osth of the petitioner or otherwise, it shall 
appear to the court either that it is necessary, or that it would be for 
the benefit of the ward, that the real estate or any part of it should 
be sold, they may grant a license therefor ; specifying therem, wheth- 
er the sale is to be made for the maintenance of the ward and his 
family, or in order that the proceeds may be put out and mvested as 
aforesaid. 

Sect. 8. No such license shall be granted until notice by public 
advertisement or otherwise, as the court shall order, shall have been 
given to the next of kin of the ward, and to all persons interested in 
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the estate, to appear and shew cause why the same should not be 



Sect. 9. No such license shall be granted for the sale of any Oreneenof 
estate, excepting that of a minor, unless the overseers of the poor of {^.P^' to mvo 
the town or place of which the ward is an inhabitant, or in wnich he ceitaineaMs? 
resides, shall certify in writing their approbation of such proposed 
sale. 1806, 102. 1826, 64. 1830, 140. 

Sect. 10. Every guardian licensed to sell real estate as afore- Guardian to 
said, shall before the sale give bond to the judge of probate for the fjj^^°** ""^ 
coun^ in which he was appointed, with sufficient surety or sureties, 
with condition to sell the same in the manner prescribed for sales of 
real estate by executors and administrators, and to account for and 
dispose of the proceeds of the sale in the manner provided by law. 

1783, 32. 1834, 174. 

Sect. 11. Such guardian shall also before fixing on the time To take and 
and place of sale, take and subscribe an oath in substance like that JJjJj*'*^ "* 
required in the preceding chapter to be taken by an executor, admin- 
btrator, or guardian, when licensed to sell real estate by force of that 
chapter. 1817, 190, § 11. 

Sect. 12. He shall also give public notice of the time and place Sale, how con- 
of sale, and shall conduct the same substantially in the manner pre- J/^j> °°J['®* 
scribed in the case of a sale by a guardian under the preceding chap- perpetuaUn^ 
ter : and the evidence of the giving of such notice may be perpetuated J^™^® "**" 
in the same manner and with the same effect as is provided in the like 
case in that chapter. 1788, 66. 1814, 71. 

Sect. 13. The estate of any minor may be sold for the purpose Any other ner- 
of investing the proceeds, as before provided, upon the petition and '°"» *^- ^^ 
representation of any friend of the minor, althougn such petitioner be ma/be ap^' 
not the legal guardian ; and in such case the court may authorize the pointed to sell 
guardian or any other suitable person to sell and convey the estate : jbl^hives^tnienu 
and also when the sale is ordered on the petition of the guardian of a 
minor, the court may in their discretion authorize any suitable per- 
son, other than the guardian, to sell and convey the estate : and all 
the rules before prescribed with regard to a license on the petition of 
the guardian, and a sale by him, excepting as to the disposition of 
the proceeds of the sale, shall be applied to a license and sale under 
this section. 1783, 32. 

Sect. 14. In case of a sale by any person other than the guar- proceeds of 
dian, as provided in the preceding section, the proceeds of the sale JJJjV^^^'k^'^ 
shall be forthwith paid over to the guardian, if there be any, to be by investedT/" 
him put out and invested in like manner as if the sale had been made 
by himself under the provisions of this chapter ; and if there be no 
guardian, the proceeds shall be put out and invested by the person 
who is authorized to sell the estate, in like manner as is required to 
be done by a guardian, when the sale is made by him. 

Sect. 15. No license granted in pursuance of this title shall be no license in 
in force for more than one year after the time of grantbg the same, fj^ce for more 

^ 1817,190,§12. ^"'""•^•"• 

Sect. 16. When any minor, msane person, or spendthrift resid- Foreign guar- 
ing without this state, shall be put under guardianship in the state or ^"^^^^^i'*' 
country in which he resides, and shall have no guarciQan appointed in ^he estate ofhis 
this state, the foreign guardian may file an authenticated copy of his ward. 
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appointment, in the probate court for any coun^ in which there may 
be any real estate of the ward ; after which he may be licensed by 
the probate court for the same county, or by either of the other two 
courts beforementioned, to sell such real estate, in the same manner 
and upon the same terms and conditions as are prescribed in this 
chapter in the case of a guardian appointed in this state ; except- 
ing in the particulars hereinafter mentioned. 1817, 182. 
Oatb, BoUee of Sect. 17. Every foreign guardian so licensed to sell real estate, 
petuaUnt evi- ^^ ^® ^^ Subscribe the oath required in the like case of guar- 
dence ofnotice. dians appointed in this state ; and shall give notice of the time and 
place of sale, and conduct the same in the manner prescribed for 
guardians appointed here ; and may perpetuate the evidence of the 
notice in the same manner. 
ProceediiiM to Sect. 18. All the proceedings required to be had in any pro- 
court for*the* 1>*^ court in this state, respecting such sale by a foreign guardian, 
couoty where shall be had in the court for the county in which the real estate b 
the land i,es. gituated. 1817, 132. 
Residue of pro- Sect. 19. Upon every such sale by a foreign guardian, the pro- 
cejfMls of 8"cJ. ceeds of the sale, or as much thereof as may remain upon the final 
po^dof asreai Settlement of the accounts of the guardianship, shall be considered as 
estate : real estate of the ward, and shall be disposed of among the same 
persons, and in the same proportions, as the real estate would have 
been according to the laws of this state, if it had not been sold : and 
bond to be giv- the foreign guardian shall in every case, before making the sale, give 
Serefor M^* bond with sufficient surety or sureties to the judge of probate, with 
cordingiy. Condition to account for and dispose of the same accordingly. 
Cosutobe Sect. 20. If any person shall appear and object to the granting 
Siions^r*°sSe ^^ ^ license prayed for under the provisions of this chapter, and if it 
in certain cases! shall appear to the court that either the petition, or the objection 
thereto, is unreasonable, they may m their discretion award costs 
for the party prevailing m the case. 1783, 32, § 6. 
Limitation of Sect. 21. No action for the recovery of any estate sold by 
fands^soidb ^ guardian under the provisions of this chapter shall be maintainad by 
guardiwjs. ^ the ward, or by any person claiming under him, unless it be com- 
menced within five years next after the termination of the guardian- 
ship ; and no entry shall be made, imless by judgment of law, upon 
any lands sold as aforesaid, with a view to avoid the sale, after the ex- 
putition of the said five years ; excepting only that persons out of the 
state, and minors, and others under any legal disability to ^ue, at the 
time when the right of action or of en^ shall first accrue, may com- 
mence their action or make their entry at any time within five years 
after the removal of the disability, or after their return to the state. 

1817, 190, § 12. 

Reciiiisites of a Sect. 22. In case of an action relating to any estate sold by a 

^^^f '?A ** guardian under the provisions of this chapter, in which the ward, or 

ward. any person claiming under him, shall contest the validity of the sale, 

the same shall not be avoided on account of any irregularity in the 

proceedings, provided it shall appear, 

First, that the guardian was hcensed to make the sale by a court 
of competent jurisdiction: 

Secondly, that he gave a bond which was approved by the judge 
of probate, in case any bond were required by the court upon grant- 
mg the license: 
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Thirdly, that he took the oath prescribed in this chapter. 

Fourthly, that he gave notice of the time and place of the sale, as 
prescribed herein: and 

Fifthly, that the premises were sold accordingly by public auction, 
and are held by one who purchased them in good faith. 

Sect. 23. If, in relation to such sale, there should be any Guardians Ha- 
neglect or misconduct m the proceedings of the guardian, by which **'* ^il,^!!!'*!* 
any person interested m the estate shall suffer damage, such aggrieved in the sale. 
party may recover compensation therefor in a suit on the guardian- 
ship bond, or otherwise, as the case may require. 

Sect. 24. If the validity of any sale made by a guardian under Recioisites of a 
the provisions of this chapter, shall be drawn in question by any per- miiTdaim- 
son claiming adversely to the title of the ward, or claiming under any ants adverse to 
title that is not derived from or through the ward, the sale shall not ^ ^''^*^' 
be held void on account of any irregularity in the proceedings, pro- 
vided it shall appear that the guardian was licensed to make the sale 
by a court of competent jurisdiction, and that he did accordingly ex- 
ecute and acknowledge, in legal form, a deed for the conveyance of 
the premises. 



NOTES. 



Srctiofi 2. It is supposed to have been the intention of the Legislature, 
by ihe several statutes relating to this subject, to place all persons who are 
under guardianship on the same footing, so far as regards the disposal of 
their real estate ; and that will be the effect of this section, if adopted. The 
object of this provision is to turn real estate into personal, and to put it out 
on interest, or invest it in some productive fund, when the real estate is from 
any cause unproductive ; and this case is as likely to occur with regard to 
the estate of an insane person, or spendthrift, as to that of a minor. 

In the case of a minor, the application for a license may be made by any 
friend, as well as by the guardian. This provision is inserted by itself in sec- 
tions 13 and 14. 

S£CT. 3. This is new in terms, and is probably nothing more than would 
be implied ; but it is proposed for the purpose of removing doubts, and of 
direcung the guardian in the performance of his duty. 

Sect. 5. This provision is founded on the same reasons with those in the 
corresponding case of sales by executors, administrators and guardians, con- 
tained in the preceding chapter. 

Sect. 6. The commissioners ask leave to refer to their remarks on the 
second section of chapter 71. 

Sect. 7. In petitions under the existing law, it is customary to state that 
It would be for the benefit of the ward, that the estate should be sold ; but 
the facts and circumstances on which that opinion is founded, are not set 
forth. It is thought that in this, and in many similar cases, it would be use- 
ful to have the proceedings more full, explicit and particular than is com- 
mon in our practice. The petitioner must always be prepared to prove 
some specific facts tending to show that it would be advantageous to the 
ward, that his estate should be sold ; and it is proposed by this section to re- 
quire him to set forth those facts in his petition. This would tend to pre- 
vent any hasty and improvident proceeding on the part of the court ; and 

PART II. 12 
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also to hold tbo ffiMrdian lo a just and raaseiiabU re^fiomibilUyi if be fhould 
obtain a license for sale on false suggestions. 

Sect. 8. This is in accordance with the spirit of our law in anala^us 
cases. The consent of the next of kin, or other interested persons, certified 
under their hands to the court, would of course supersede the necemtf of 
any further notice to them. 

Sect. Id, 14. The statute 1783, c. 32, authorizes a sale of the land of 
minors to be made on the petition and representation of any friend of the 
minor, as well as of his legal guardian ; and any other suitable person, as 
well as the guardian, may be appointed to sell and convey the estate. That 
statute provides, that the proceeds of the sale shall be paid over and ao* 
counted for '* agreeably to the rules of law," without any further specifica- 
tion. Under that provision, the proceeds would of course be paid to the 
legal §[uardian, if there were any ; but there is no precise direction as to the 
disposition to be made of the proceeds when there is no guanlian. If a sale 
is allowed in that case, there seems to be no better way of disposing of the 
proceeds, than to leave them in the hands of the perK>n who makes uie sale. 
The commissioners are of opinion that no such sale of a minora estate ought 
ever to be made, unless he has a guardian who can judge whether it is for 
his benefit, and who can take care of the proceeds, if the estate is sold ; and 
they would therefore respectfully propose to expunge these two sections. If 
however it is thought best to conunue in force this part of the stat. 1783; c. 
32, it seems proper to insert the provision before mentioned, as to the dispo- 
sition of the proceeds. 

The same clause of the stat. 1783, c. 32, includes persons non eompoa 
mentia as well as minors; but in all the subsequent statutes on the subject of 
such sales the riflrht of petitioning, as well as of selling, is confined to the 
lef^ guardian. The courts have no proper means of ascertaining, on an ap- 
plication of this kind, that the owner of the estate is non eompo$ menHa^ un- 
less he has been found so to be in the probate court, in which case a guar* 
dian is of course appointed for him. It Is supposed therefore that no such 
license would ever be granted, unless there is a guardian ; and if there is 
one, he is the proper person to apply for the license. The commissioners 
accordinffly propose to omit this part of the statute of 1783, c. 32. 

Sect. 19. This disposition of the proceeds is the same that is prescribed 
in the corresponding case in the preceding chapter. 

Sect. 22 — ^24. These three sections are taken from the corresponding 
provisions of the preceding chapter, in the case of sales by executors, ad- 
ministrators and guardians. 



CHAPTER 78. 

OP TAKING LAND TO SATISFY EXECUTIONS FOR DEBT. 



Sbctior 1. Real ettale, and rights thereto, may be taken in ezeeation for debt. 

5. Estates tail may be likewise taken, and held as estates in fee. 

3. Real estate so taken, to be appraised ; and the appraisers how to be appoint* 

ed and sworn. 

4. The appraisers shall view the land, and sign a certificate of their appraise- 

ment. 

6. The land, how to be described in the certificate or retnm. 

6. Land in separate pieces, how and by whom appraised. 

7. A certificate by two appraisers, in what case sufficient 

8. The estate to be valued as a fee simple, onless otherwise eipressed. 
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9. Exeevtioii how levied <m te estate of a jobtpteiiaat or tenant m eommoBi 

10. How levied on estates incapable of division. 

11. How, on estates for life. 

It. Theproceedings, when levied on the rents and profits of estates for life. 

IS. A lessee of land taken in execution, to pay the rent to the creditor. 

14. When part only of the land is so taken, the rent to be apportioned. 

15. Seisin to be deKvered to the creditor, or ri^t assifriied to Inm. 

16. Momentary seisin, when the debtor has a right of entiy only. 

17< The execntion and return to be recorded in the registry of deeds. 

18. A levy not so recorded, how (ar effectual. 

19. A levy neither retomed nor recorded, efTectnal against the cre<fitor, ex- 

cept, 4bc. 

90. If void, the creditor may waive it, if not retamed nor recorded. 

SI. Alias execution to be granted on scire facias, if the levy is not effectual. 

SS. The debtor to have due notice. Levy to take effect from the seisure : the re- 
turn may be completed afterwards. 

23. Hatters to be contained in the officer's retom. 

ti. The debtor may redeem the Imd within one year. 

S6 The amount due for redemption may be ascertained by three justices, and a 
tender thereof made. 

26. If the land is not released to the debtor he may recover it in a writ of entry. 

27. The debtor may bring a bill in equity instead of a writ of entry. 

28. The proceedings in such suit 

29* Costs therein, how to be awarded. 

30. Estate for Hfe, bow redeemed when the levy is on the rents and profits. 

31. Rights of redeeming mortgaged estates may be taken and set off on execu- 

tion. 

32. When a mortgage is not fully allowed for, the creditor to hold the premises 

and have a new action. 

33. Mortgaged estates, set off on execution, may be redeemed within one year. 

34. The mortgage if paid off by the creditor, how to be reedeemed by the 

debtor. 

36. If the mortgage is not so redeemed, the creditor shall hold the premises. 

36. So, if the right of redemption is not redeemed. 

37. The right of redeeming mortgaged estates may be sold on execution. 

38. The sale, how to be made. 

39. Notice of the time and place of sale, how given and published. 

40. The officer may acyoum the sale, if he thinks it proper. 

41. The levy to take effect from the first notice : the return may be completed 

afterwards. 

42. Mortgaged estates, sold on execution, may be redeemed within one year. 

43. The mortgage if paid by the purchaser, how to be redeemed by the debtor. 

44. The estate, if not released to the debtor, may be recovered by him. 
46. The fees and charges of the levy to be added to the debt. 

46. Proceedings by the heirs, executors and administrators of the creditor. 

47. Proceedings by the heirs, executors and administrators of the debtor. 

48. The real estate of any deceased person may be taken in execution, on a 

judgment against his executor or administrator. 

49. And redeemed as if taken in his life-time. 

60. After such redemption, it shall not be taken for other debts. 

61. Real estate may be taken in execution in favor of an executor or adminis- 

trator. 

62. The widow entitled to dower in lands taken in execution. 

63. Executions in favor of the state, to be issued in the common form . 

64. How to be served on real estate. 
66. The redemption of lands so taken. 

Section. 1. All Ae real estate of a debtor, whether in posses- Real estate, and 
sion, reversion or remainder, including lands fraudulently conveyed "**'*1?2J?**''. 
with intent to defeat, delay or defraud his creditors, and also all ^!Sration for'" 
rights of entry into lands, and rights of redeeming mortgaged lands, <^^' 
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Estates tail 
may be likewise 
takeo, and held 
as estates in fee. 



Estate to be 
appraised; and 
appraisers bow 
appointed and 
sworn. 



Appraisers 
sball view tbe 
land, and sign 
a certificate of 
their appraise- 
ment. 

Land, bow to 
be described in 
the certificate 
or return. 



Land in sepa- 
rate pieces, 
bow and by 
whom ap- 
praised. 



Certificate by 
two appraisers, 
in what case 
sufficient 



Estate to be 
valued as a fee 
simple, unless 
otherwise ex- 
pressed. 



Execution, how 
evied on the 
estate of a joint 
tenant, or ten- 
ant in 



may be taken in execution for his debts, in the manner hereinafter 
prescribed. 1783, 57. 

Sect. 2. AU estates tail which could be lawfully barred by 
the person entitled thereto, may be taken in execution in the same 
manner as estates in fee simple ; and any person lawfully holding such 
premises under the execution, shall have an estate in fee simple there- 
in. 1791, 60. 

Sect. 3. When any judgment creditor shall think proper to 
levy his execution upon the debtors real estate, the officer authorized 
to serve the execution shall cause the estate to be appraised by three 
disinterested and discreet men, of whom one shall be appointed by 
the creditor, one by the debtor whose land is to be taken, and the 
third by the officer ; or, in case the debtor shall neglect to appoint 
one, the officer shall appoint one for him ; and the three men thus 
appointed shall be sworn before a justice of the peace, faithAilly and 
impartially to appraise such real estate as shall be shown to them to 
be taken by force of the execution. 1783, 57. 

Sect. 4. The appraisers shall proceed with the officer to view 
the land, and shall examine it so far as may be necessary to form a 
just estimate of its value ; and a certificate of their appraisement shall 
be endorsed on the execution, and signed by them. 

Sect. 5. The land levied upon, whether it be an entire piece, 
or an undivided part thereof, and whether the debtor's estate therein 
be a fee simple or any less estate, and whether it be in possession, 
reversion or remainder, shall be described by metes and bounds, or 
otherwise, with as much precision as is necessary or proper i6 any 
common conveyance of land, and so that the premises may be known 
and identified : and this description may be contained either in the 
certificate of the appraisers, or in the return of the officer ; and the 
description contained in either of them may be referred to and adopt- 
ed in the other. 

Sect. 6. If the execution is levied at once upon several pieces 
of land, each piece may be separately appraised, or the whole may 
be appraised together ; and when several pieces are taken successive- 
ly on the same execution, a distinct set of appraisers maybe appoint- 
ed for Qach piece, or the whole may be appraised by the appraisers 
first appomted. 

Sect. 7. The dissent of any one of the appraisers, and his re- 
fusal to sign the certificate of appraisement, shall not vitiate the levy 
of the execution, provided he was sworn, and acted with the others 
under the appointment ; and the certificate of the other two shall in 
such case be sufficient. 

Sect. 8. In estimating tlie value of the estate of the debtor, the 
appraisers shall always value it as an estate in fee simple in posses- 
sion, unless it is expressly stated in the description endorsed on the 
execution to be a less estate ; and in every case, all the fireehold es- 
tate and interest, which the debtor may have in the premises, shall 
be taken and pass by the levy, unless it is a larger estate than is men- 
tioned in the said description. 

Sect. 9. When land is held by the debtor in joint-tenancy, or 
in common with any other person, the part or share thereof belong- 
ing to the debtor may be taken on the execution, and shall be there- 
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after held in common with the co-tenant ; and if the whole share of 
the debtor shall be more than sufficient to satisfy the execution, the 
levy shall be made upon an undivided ^portion of that share, to be de- 
termined by the appraisers, and to contain as much as they shall 
judge sufficient to satisfy the execution ; the portion thus taken, to 
be held m common with the debtor and the other co-tenant. 

1783, 57. 

Sect. 10. When the premises levied upon consist of a mill, mill- How levied on 
privilege, or other real estate, which cannot be divided without dam- bi^or<«vi5on' 
age to the whole, and which is more than sufficient to satisfy the exe- 
cution, the levy shall be made upon an undivided portion of the whole, 
to be determined by the appraisers, and to contain as much as they 
shall judge sufficient to satisfy the execution ; and the portion thus 
taken shall be held in common with the debtor. 

1783,67. 1818,115. 

Sect. 11. When the execution is levied on an estate for life, Howonetutes 
the value thereof may be estimated by the appraisers, and the same ^^' ^*^®* 
may be taken and set off to the creditor at die appraised value, like 
other real estate ; or the execution may be levied on the rents and 
profits of the premises, at the election of the creditor. 

Sect. 12. In the latter case, the annual value of the rents and Proeeedingt 
profits shall be estimated by the appraisers, and the premises shall be JJ(^and*profiu 
set off to the creditor for such leneth of tune, as shall be sufficient to of estates for 
satisfy the execution, at the rate of rents and profits as estimated by '*^*- 
the appraisers, if the life estate shall endure so long ; computing law- 
ful interest on the sum due on the execution, and deducting the rents 
and profits as so much paid fi*om time to time, when the rents and 
profits fall due : and if the life estate shall expire before the end of 
the term so fixed by the appraisers, the creditor may have a new ac- 
tion on the judgment, to recover the sum then remaining due thereon. 

1783, 57. 

Sect. 13. When the premises levied upon are under lease to a Lessee of land 
third person, and the reversion of the whole is taken on the execu- taken in execu- 
tion, the lessee shall be bound to pay to the creditor the rent accruing {o^ujlTcreJitor'!* 
fixjm the time of the levy. 

Sect. 14. When the premises are under lease as aforesaid, and When part only 
the reversion of a part of them only is taken, it shall be ascertained " taken^the 
and determined by the appraisers, what portion of the whole annual Onioned. *^ 
rent shall be paid to the creditor, in consequence of the levy ; and 
the lessee shall be bound to pay the same accordingly. 

Sect. 15. The officer who serves the execution shall deliver to Seisin tobede- 
the creditor, or to his attorney, seisin and possession of the premises jlor^^riAt'wl 
taken, so far as the nature of the estate, and the title of the debtor, signed to him. 
will admit ; but when the estate so taken consists of a remainder, or 
reversion, or a right of redemption, the officer shall not oust the per- 
son who is lawfully in possession of the land, but shall only assign to 
the creditor the right which the debtor had therein ; and may make 
his return accordingly. 1783, 57. 

Sect. 16. When the execution shall be levied on land into Momentaiy sci- 
which the debtor is supposed to have a right of entry, and of which o^tM^Tright^of 
any other person is then seized, the officer shall defiver to the cred- entry only, 
itor, or to his attorney, a momentary seisin and possession of the land. 
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so faria td dnabk the creditor to mahitmn an action therefor tipon fass 
own seisin ; but he shall not actuaUj expel foid keep out the tenai^ 
then in possession^ against his will* 
ExecudoD and Sect. 17. The officer shall return the execution^ with a certifi- 
S^^^bireJSl ^^® ^^ ^^ domgs endorsed thereon, into the clerk's office to winch 
try of deeds, the same is returnable ; and shall also, within three months after the 
levy is completed, cause the execution and return to be recorded in 
the registry of deeds, for the county in which the land lies ; the ex- 
pei»e of which recording shall be paid by the creditor. 1783, 57. 
Levy not fo re- Sect. 18« If the levy of the execution is not recorded b the 
eff^al?**^^" registry of deeds, within the said three months, it shall be void, as 
against any creditor who shall have attached the same premises, or 
taken them in execution^ vrithout notice of such levy; and also as 
against any person who shell have purchased them, in good finth and 
for a valuable consideration, without such notice : but if the levy is 
recorded, although after the exjriration of the said three months, it 
shall be valid and effectual, as against any conveyance, attachment, 
or levy, made after such recording. 
Levy, neither Sect. 19. The levy of the execution, although it dbould neither 
coKfSTvaiid'a- ^^ returned nor riecorded as aforesaid, shall nevertheless be so far 
gainst the cred- valid and effectual as against the creditor, that he shall not be per- 
itor,except;*tc mittej jq ^aive the levy, and to have a new execution of his judg- 
ment, excepting as is provided in the succeeding section, 
ifvoid^thecied- Sect. 20. If, before the execution is returned, and before it is 
it°if"o?reuira- ^'^o^dcd, it shoiild appear that there is amr defect or error in the 
e^ nor record- proceedings, that would be sufficient to defeat and render void the 
^' levy ; or tlmt the estate levied upon was not the property of the 

debtor, or was not liable to be seised on the execution, or that, for 
any reason, it cannot be held thereby, the creditor may waive the 
levy, and it shall thereupcmbe considered null and void ; and he may 
resort to any other remedy for the satisfaction of his judgment. 
A]iM execution Sect. 21. If, after the execution is returned or recorded, it 
on scire^cfas, should appear to the creditor, that the estate levied upon was not the 
^he levy is not property of the debtor, or not liable to be seised on the execution, 
^*" * or mat it cannot be held thereby, the creditor may sue out of the 

clerk's office of the court from which the execution issued, a writ of 
scire facias to the debtor requu-ing him to appear and shew cause, 
why an alias execution should not be issued on the same judgment ; 
and if the debtor, after being duly summoned, shall not show suffi- 
cient cause to the contrary, the levy of the former execution may be 
set aside, and an alias execution sindl be thereupon issued for the 
amount then due on the original judgment, without interest or ftirther 
costs ; but if it shall appear to the court that the credits had no just 
cause for such suit, the debtor shall recover his costs. 1785, 6. 

Debtor to have Sect. 22. The officer, after taking the land in execution, shall 
Levyto^uke P^^ notice thereof to the debtor, and allow him a reasonable time to 
effect from the appoint an appraiser, and shall then proceed without unnecessary de- 
v^he coS^ ^y ^^ '^^^^ ^® estate appraised, and to complete the levy thereon ; 
pieted after- and the levy shall be considered as made at the time when the land 
^*^*- is taken ; and the subsequent proceedings, and the officer's return, 

shall be valid, although made and done after the return day, or after 
the removal, or other disability, erf* the officer. 
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Sect. 2G. The officer, in his return, or oertificate of his doings, Matters to be 
endorsed on the execution, shall set forth substantially the following officSTliu^ 
facts and circumstances, to wit : 

First, the time when the premises were taken on the execution ; 

Seeondty, that the appraisers were appointed by himself, and the 
creditor and debtor ; or that the debtor neglected to appoint one, and 
the officer appointed one for him, as the case may be ; 

Thirdly, tnat the apjuraisers were duly sworn, unless a certificate 
of the oath shall be endorsed on the execution, and signed by the 
justice who administered it ; 

Fourthly, that they appraised and set off the premises at the price 
specified ; 

Fifthly, that the officer delivered seisin thereof to the creditor, or 
to some person as his attorney, or assigned the same to him, as pre- 
scribed m the case of a remainder, or other incorporeal estate ; 

Sixthly, the descriptbn of the premises; unless they are sufficiently 
described in the certificate of the appraisers ; in which case, the offi-* 
cer may refer to and adopt that description ; and 

Seventhly, if the appraisement is signed by only two of the ap- 
praisers, it must appear, on the return, that all three of them were 
present and acted tnerein. 1783, 67. 

Sect. 24. When lands are taken and set off to a creditor on Tbedebtormay 
execution, the debtor may redeem the same at any time within one 'edeemiheiand 

r \ \ t * !• ii'i Within one year. 

year after the levy, by paying or tendermg to the creditor the sum 
for which the premises were taken, with interest thereupon from the 
time of the levy, and with such reasonable expenses as shall have 
been incurred in repairbg and improving the premises; deducting firom 
the amount of the said debt, interest ^nd expenses, the rents and 
profits received by the creditor, or the rents and profits which he 
might have received, and with which he is jusdy chargeable ; and die 
creditor shall thereupon execute, acknowledge and deliver to the 
debtor, a good and sufficient deed of release of the estate, taken iii 
execution ; such deed to be prepared by the debtor, or at his ex- 
pense. 1783, 57. 

Sect. 25. The debtor may in all cases cause the amount due for Theamount 
redemption to be ascertained, at his expense, by three justices of the fj"® MybeX 
peace for the county where the land lies, in the manner following: cenainedby 
one of the said justices shall be chosen by the debtor, and one by ^^jj^'lj®*' 
the creditor, and the third by the two who are first chosen ; or if the thereof made, 
creditor shall neglect to choose one, the justice chosen by the debtor 
shall appoint the other two ; and after a hearing and examination of 
the case before the three justices, they, or any two of them, shall 
make and sign a certificate of the sum which they shall adjudge to be 
due and payable for the redemption of the premises ; wmch certifi- 
cate shall be final and conclusive between the parties: and the debtor 
may then make a tender of the sum so adjudged to be due, which 
shall be valid and effectual, notwithstanding he may have made a pre- 
vious tender of a different sum. 1783, 57. 

Sect. 26. If the debtor shall tender the sum jusdy due for re- irtheiandu 
demotion, whether there shall have been such an adjudication by three ^^ 1*1***^ *® 

• • It !• 1 n 1 1 • 1 the debtor, he 

justices or not, and the creditor shall not release the premises, as be- may recover it 
fore provided, within seven days after the tender, the debtor may re- »» a writ of en- 
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cover them with his costs of suit in a writ of entry <hi hb own 
sebin, gainst the creditor as a disseisor ; in which case he shall, be- 
fore the judgment b entered, bring into court for the use of the credi- 
tor the sum so tendered. 1783, 67. 
SS^SS^ Sect. 27. The debtor nwy, instead of a writ of entry, bring a 
eooify^ iostead ^^1 ^ equity for redemption, whether he has made a previous tender 
of a writ of en- or not, provided the suit be commenced within one year after the levy 
^' of the execution ; and the suit may be brought either in the supreme 
judicial court, or court of conmion pleas, for the county where the 
land lies ; and it shall be conducted as provided in the two succeed- 
ing sections. 
Proecodingi in Sect. 28. The debtor shall in such bill for redemption offer to 
toeh toit pjiy gu^jj gym 3g gjjjjj jjg fouud duc thcrefor ; and he may also set 
forth hb tender, if he shall have made any ; and the court shall ascer- 
tain and deternune the amount due for the redemption of the premi- 
ses, unless the same shall have been already ascertained upon an ex- 
amination by three justices of the peace as before provided, and shall 
require the debtor to bring into court the amount due for the redemp- 
tion, or to deposit it with the clerk, within such time as they shall 
order, for the use of the creditor ; and upon the debtor's bringing in 
the money in pursuance of such order, he shall be entitled to judg- 
ment and execution, as at common law for hb sebin of the prem- 
bes. 
Cosu therein, Sect. 29. The court may upon such bill for redemption award 
mrdedT costs to either party, as equity may require ; excepting that the 
creditor shaU in no case be required to pay costs, unless it shall 
appear that he has unreasonably neglected to render a just and true 
account, when requested, of the amount due on the judgment, and of 
the money, if any, expended in repairing and improving the prembes, 
and abo of the rents and profits thereof ; or unless it shall appear that 
a sufficient sum was tendered to him for the redemption of the premi- 
ses, and that he neglected for seven days thereafter to execute and 
deliver a release thereof as before required ; and excepting also, that if 
the creditor shall before the commencement of the suit, have tendered 
such a deed of release, and shall plead such tender and bring the deed 
into court to be delivered to the debtor, he shall recover his costs of 
the suit. 1783, 57. 
Estate for life, Sect. 30. When an execution b levied on the rents and profits 
t^n awHevyts ^^ ^ estate for life, the debtor may redeem the same at any time be- 
on the rents and fore the debt, with interest thereon, shall be fully satisfied, by paying 
profits. Qj. tendering to the creditor the sum then remaining due to him ; and 
the proceedings with r^ard to such redemption shall be in all other 
respects the same as are prescribed for the redemption of other real 
estates. 1783, 57. 
Right of re- Sect. 31 . All rights of redeeming mortgaged real estates may be 
eac^°Mtator* ^^^ ^^ ^®^ ^^ ^^ execution for debts of the mortgager or owner, 
^rbe^ken in the same manner as the land might be taken and set off, if it were 
and s^ off on unincumbered ; excepting that the apprabers shall deduct the value of 
" **"' the incumbrance, or the amount of the mortgage debt, when known, 
from the estimated value of the prembes ; and the sum so deducted 
shall be stated in the return of the execution. 1783, 57. 
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Sect. 32. If after an execution is levied in the common form, there When a mort- 
shall prove to be a mortgage on the premises, not known or not fully al- Sfwcni^for^"^ 
lowed for by the appraisers, the creditor shall nevertheless be entitled creditor to bold 
to hold the premises by force of the execution as against the debtor, ^^hjjji'^l^ 
and may recover in a new action against the debtor, the amount which action, 
he shall lawfuUy pay on account of such mortgage, or so much thereof 
as shall not have been deducted and allowed for in the estimate of the 
appraisers. 

Sect. 33. Any estate taken and set off as provided in the two Mort^raged es- 
preceding sections, may be redeemed at any time within one year ^^^i^n^may 
after the levy of the execution, in the same manner, and the debtor be redeemed 
shall have the same remedies in that behalf, as are provided in this ^^"* **"® 
chapter for the redemption of lands that are not mortgaged. 

Sect. 34. If the creditor shall pay the debt due on the mort- Mortm^, if 
gage, the judgment debtor may redeem the mortgage from the credi- J^^^how 
tor, at the same time and upon the same terms, as are prescribed for redeemed by 
redeeming the same from the mortgagee, in case the execution had ^^ debtor, 
not been levied thereon, and not otherwise. 1815, 137. 

Sect. 35. Kthe debtor shall not redeem the mortgage from the if Uie mortgage 
creditor, as provided in the preceding section, the creditor shall hold i« notw re- 
the premises as an assignee ot the mortgage, and free from any right of ^?^*i,^id 
redemption, notwithstanding the debtor may have redeemed, or offer- the premisoi . 
ed to redeem, the right that was taken under the execution. 

1815, 137. 

Sect. 36. If the debtor shall not within one year after the levy, So if the right 
redeem the right that was taken on the execution, the creditor shall f/^^^^UJ^. 
hold the premises against the debtor, notwithstanding the debtor may ed. 
' have redeemed, or offered to redeem, the mortgage. 1815, 137. 

Sect. 37. All such rights of redeeming mortgaged real estates Right ofre- 
may, if the creditor prefer it, be taken and sold on the execution in ^J^^^^tes' 
the manner hereinafter prescribed, instead of being appraised and set may be sold on 
off to the creditor ; and the officer shall return to the debtor the sur- exocntion. 
plus pf the proceeds of the sale, if any there be, after satisfying the 
execution, with the legal costs and charges. 1798, 77. 

Sect. 38. When the creditor shall elect to have the right of re- The tale, bow 
demption sold, the officer authorized to serve the execution, shall sell "•*'•• 
the right of redemption by public auction to the highest bidder, and 
shall execute, acknowledge and deliver to the purchaser a sufficient 
deed thereof; which being recorded in the registry of deeds for the 
county where the land lies, within three months after the sale, shall 
give to the purchaser all the right, title and interest m the premises 
that the debtor had therein. 1798, 77. 

Sect. 39. The officer shall give notice in writing of the time Notice of the 
and place of the sale, to the debtor in person, or by leaving the same ^?5!!i?°u.P**** 
at the place of his last and usual abode, if he is an inhabitant of or nyea and^b- 
resident in this state ; and shall also cause notifications thereof to be "•**•** 

Eosted up in some public place in the town or district where the 
md lies, and also in the two next adjoining towns, if there be so 
many in the county ; all which notices shall be given thirty days at 
least before the sale : and the officer shall moreover cause an adver- 
tisement of the time and place of sale to be published three weeks 
successively before the sale, in some public newspaper printed in 

PART II. 13 
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the county where the land lies, if any such newspaper ia there print- 
ed. 1798,77- 
Oficcrmityad- Sect. 40. If at the time appointed for the sale, the officer shall 
tf iiTtfainks^r* ^^^^ it expedient and for the interest of all persons concerned there- 
proper, in, to postpone the sale, either for want of purchasers, or for oth^ 
sufficient cause, he may adjourn it for any time not exceeding seven 
days, and so from time to time for like good cause, until the sale 
shall be completed ; giving notice of every such adjournment bv a 
public proclamation thereof^ at the time i^d place previously appomt- 
ed for the sale. 1798, 77. 
Levy to lake Sect. 41. The levy shall be considered as made at the Ume of 
^n^noU<^:^ro- first giving the notice, whether given to the debtor, or by posting up or 
torn may be publishing a notification thereof as before prescribed ; and shall hold the 
temaj^ *^ estate by force of the attachment, if any, made thereon, although the 
levy should not be completed within thirty days after die jud^ent ; 
and the subsequent proceedings, and the officer's return thereof, shall 
be valid, although made and done after the return day, or after the 
removal or other disability of the officer. 1798, 77. 
Mortgaged es- Sect. 42. Any right of redemption that is taken and sold as be- 
wccution may ^^^ provided, may be redeemed by the judgment debtor from the 
be redeemed purchaser, or the person holding under him, at any time within one 
withm one year. ^^^ ^^^^ g^^j^ g^j^^ y^y paying or tendering to the purchaser, or to 
the person holding under him, the sum for which the premises were 
sold; with the same allowance for interest, repairs and improve- 
ments, and the same deduction for rents and profits, as are provided 
in case of the redemption of land set off on execution : and the 
purchaser, or the person holding under him, shall thereupon execute, 
acknowledge and deliver to the debtor a sufficient deed of release^ 
of the right of redemption so taken and sold ; such deed to be pre- 
pared by the debtor or at his expense. 1815, 137. 
Mort«ige,if Sect. 43. If the purchaser shall pay the debt due on the 
mu'c^er^^ow niortgage, the judgment debtor may redeem the mortgage, and also 
redeemed'by the estate or Hght of redemption that was sold under the execution, 
the debtor. in' the same manner and upon the same terms as are before prescrib- 
ed for redemption from the judgment creditor, when the right is set 
off to him and the mortgage debt paid by him, and not otherwise. 

1815, 137. 
If not released, Sect. 44. If the purchaser, or the person holding under him, 
Se3 ^thT**^ shall not within seven days after a tender by the debtor, release the 
debtor. right of redemption as before provided, or if there shall have been 

no tender, the debtor may have the like remedies for recovering the 
right of redemption as are before provided in the like cases for the 
redemption of land that is not under mortgage. 
TheftetaBd Sect. 45. The lawful fees and charges of levying an execu- 
kvyio 1m 8^ tion in any of the modes before provided, shall in all cases be added 
ded to the debt, to the amount due on the execution, and be considered as part there- 
of, in the setting off, and in the sale, of estates on execution ; and 
also in the redemption thereof, and in every thing relating to the pro- 
ceedings under the execution. 
ProceedingiB by Sect. 46. Every thing required in this chapter to be done by a 
ll^idSS^" debtor, in relation to the redemption of any estate taken and set 
tfBtort of the off or sold by force of an execution, may be done by his heirs or as- 

ereditor. 
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signs, or his executors or adoadnislritorS) as the case may be, or by 
any person lawfully claiming under him or them, in like manner and 
with the like effect as if done by himself; excepting, that in case of 
a recovery of the premises by an executor or administratcNr, the re- 
covery shall operate only as a discharge of the lien or incumbrance 
on the land, and the heir or other person entitled thereto shall be 
deemed to be seised thereof accordingly. 

Sect. 47. Every thing required in this chapter to be done by or to proeeedingi by 
a creditor, in relation to such redemption, shall and may be done by b«ji^xecuiors 
or to his heirs or assigns, or his executors or administrators, as the traton oflbe 
case may be, or by or to any person lawfully claiming under him or debtor, 
them, in like manner and widi the like effect as if done by or to such 
creditor. 

Sect. 48. The real estate of any deceased testator or intestate The real estate 
may be taken in execution on a judgment recovered against his law- ^ «>y deceas- 
fiil executor or administrator for the proper debt of the deceased, be takoaV^^ 
with costs of suit, and the fees and charges of levying the execution, •cuUon. 
and shall be appraised and set off, or sold, in like manner as it might 
have been if the judgment had been rendered, and the execution is- 
sued and served agamst the testator or intestate in his life time. 

1783, 32, § 7. 

Sect. 49. Any estate taken as provided in the preceding sec- And redeemed 
tion may be redeemed by the executor or administrator, or by the heir hi Vue-timel" 
of the deceased, or by any person lawfully claiming under him or 
them, in like manner as if the estate had been taken on an execution 
agamst the deceased in his life-time. 1783, 32, § 7. 

Sect. 50. If any real estate of a deceased person, taken in exe- ^^ weh re- 
cution as provided in the precedmg section shall be redeemed by his Qot &*token for 
heir or devisee, or by the assigns of either of them as provided in o^r debu. 
the preceding section, the same estate shall not be again taken in exe- 
cution for any other debts of the deceased, nor be in any way liable 
therefor. 

Sect. 51. When an executor or administrator shall recover Real estate 
iudgment in right of his testator or intestate, the execution may be ^^Jx^^^^n 
levied on the real estate of the debtor ; and in such case the execu- favorof ances- 
tor or admmistrator shall be seised of the estate set off to him, upon **— ®^^ ***" 
the trusts in this behalf expressed in the sixty-filth chapter of the re- 
vised statutes. 

Sect. 52. Every widow shall be entided to her dower in lands Widow entitled 
taken by execution from her husband, or by execudon upon a judg- i^jJ^'IIScot in 
ment against his executor or administrator, in like manner as n the ezecuUon. 
same had been conveyed by the husband in his life-time, without any 
release of dower by her. 1783, 57. 

Sect. 53. Upon all judgments in favor c^ the state in civil ac- ExecaUont in 
tions, executions shall issue in the common form, and shall be serv- JjJJ^' ^ ^^^ 
ed and returned like executions in favor of any citizen, except as is wed in the com- 
provided in the following sections. 1783, 58. "*^» ^**"»- 

Sect. 54. When real estate is taken to satisfy such an execu- How aenred 
tion in favor of the state, it shall not be appraised and set off, but shall ®° '«**«»*^- 
be sold by public auction in like manner as the right to redeem mort- 
gaged lands is sold ; and the officer who serves the execution shall 
proceed in all respects, in the manner prescribed for the sale of such 
right of redemption. 1783, 58. 
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RedempUon of gccT. 55. All lands, sold by force of the preceding section, 

lands so taken. , , i • i • • i-i '^ j °.i ' 

may be redeemed within one year, m uke manner and upon the same 
terms as are prescribed in the case of a sale on execution of the right 
of redeeming mortgaged lands. 1783, 58. 



NOTES. 



SccTioif 1. By the existing law, lands fraudulently conveyed by a debtor 
may be taken in execution for his debts, although the statutes contain no ex- 
plicit provision to that effect The only new provision in this section is that 
which allows an execution to be levied on lands, in which the debtor has 
only a rif^ht of entry. A similar provision has been proposed in the first chap- 
ter, of this title with regard to the estate of a deceased person, when his 
land is to be sold for the payment of his debts ; and the reasons are equally 
strong in the present case. Such a right is sometimes as valuable as an 
estate in actual possession ; and it is usual, in bankrupt and insolvent laws, 
to make rights of this kind, and even remote possibilities of interest, liable to 
be taken and appropriated for the payment or debts. 

Sect. 4. There seems to have been some diversity of opinion as to the 
necessity of the appraisers entering upon the land. It has not been express- 
ly decided that such an entry by them was required by the law ; and it 
seems to be the better opinion that it is sufficient for the appraisers to view 
and examine the land, so far as they may think necessary to enable them to 
form a just estimate of its value. See 9 Mass. Rep. 92, 96. 11, 163. 2 
Pick. Rep. 382, 564. This last rule is adopted in the section now proposed. 

It is also proposed to require a certificate of the appraisement to be en- 
dorsed on the execution, and signed by the appraisers. This is not express- 
ly required by the existing statute, but is commonly practiced ; and may be 
useful in preventing mistakes and misconduct in the officer. 

Sect. 5. The first part of this section, which requires a description of the 
premises, is new in terms, but contains only what might be inferred from the 
existing statutes. The latter piart, which allows the description to be con- 
tained either in the certificate of the appraisers, or in the return of the offi- 
cer, has been recognized as law, though not expressly enacted. 8 Mass. R. 
113. These, and other provisions in this chapter, are proposed for the pur- 
pose of settling the law on points which have heretofore occasioned doubts, 
or given rise to discordant opinions. 

Sect. 6. This section is proposed for the reason last mentioned ; it hav- 
ing been doubted whether two or more parcels ought to be appraised sep- 
arately or together. 7 Mass. R. 71. 2 Pick. R. 382. 

Sect. 7. On this point also there have been questions, which this section 
is intended to settle. 8 Mass. R. 284, 14—143. 

Sect. 8. It has been decided that if the levy of an execution comprehends 
more land, or a greater estate in the land, than belongs to the debtor, it may 
nevertheless be effectual for what he does owu. 14 Mass. R. 404. This 
rule is embodied in the section now proposed ; with a further provision, 
that the appraisers shall always consider the estate that is levied upon as an 
estate in fee-simple in possession, and shall value it accordingly, unless it 
is expressly described as a less estate. The creditor may thus always take 
and hold all the estate and interest that the debtor has in the land, even 
when the precise extent of that interest may not be known ; and on the 
other hand, the debtor will be sure that no more is taken from him than 
what has been considered and valued by the appraisers. 

Sect. 9. This section is so expressed as to adopt and confirm the eon- 
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Btruction giyen by the sopreuM court to the ezistiDg statute. 12 Mass R« 
348. 

Sect. 11. This sectioD is proposed for the purpose of settling the law on 
a point which seems to have oeen formerly a subject of doubt. 10 Masa R. 
260,15—439. 

Sect. 12. As this levying of executions on rents and profits is not in fre- 

3uent use, the mode of doing it is here prescribed, with a view to prevent 
oubts and litigation. 

The commissioners are not aware of any other case in which this mode 
of levying an execution will be resorted to. The stat. 1783, c. 57, seems to 
contemplate such a mode of levying in some cases, when an undivided part 
of the land is taken, or when it is held under a lease previously made by the 
debtor ; but the first of these cases is .otherwise provided for in the preced- 
ing 9th and 10th sections ; and when the land is under a lease, the rever- 
sion may be taken and set off like any other estate ; and this will carry with 
it the right to the rent. 

Sect. 13, 14. As the right to the rent would pass with the reversion, the 
only occasion for these two sections is to apportion the rent for the part of a 
year, or a quarter, or for a part of the estate, as the case may require. 

Sect. 15. If the officer should, in any of the cases last mentioned in this 
section return that be had delivered seisin and possession to the creditor, 
the return would be effectual to pass all the estate that the debtor had in 
the land ; and the creditor might hold it, subiect to ^he right of the tenant 
for life, or of the mortgagee. But when it is known, and especially when it 
appears on the return^ that the estate taken by the execution is only a remain' 
der or other like estate, it would be incongruous for the officer to certify 
that he had delivered seisin and possession of the land ; and on the other 
hand, he could not deliver actual seisin and possession of the estate^ (as dis- 
tinguished from the lancL,) because it is an incorporeal right or hereditament. 
If the execution is levied on a mortgaged estate, before the mortgagee has en- 
tered, the land itself may be properly taken, and delivered to the creditor, to 
hold subject to the lien or incumbrance ; but if the mortgagee is in posses- 
sion, he cannot be ousted by the execution, and the officer can only assign 
tlie right of redemption. 

Sect. 16. If the creditor is allowed to take lands in which the debtor has 
only a right of entry, it is proper to provide a mode in which he may try the 
title, if his claim is disputed. The mode proposed in this section will fully 
answer that purpose ; whilst it does not in any wav impair the legal rights of 
the person who may then be in possession of the land. The commissioners 
would refer on this point to the opinion of the court in 3 Mass. R. 538,9. 

Sect. 17. It was formerly doubted whether it was the duty of the officer 
who serves the execution to cause it to be recorded ; and it has been lately 
decided that it is not his duty, under the statutes now in force. 11 Mass. R. 
207. 1.5—200. 5 Pick. R. 170. It is thought, however, that it will be more 
convenient that the officer should do everything which the law makes neces- 
sary for perfecting the levy of the execution ; and a provision to that effect 
is accordingly proposed in this section, and submitted to the wisdom of the 
legislature. The expense of recording the deed is left as it now is, to be 
paid by the creditor. No additional fee is allowed to the officer for his travel, 
in carrying the execution to the registry of deeds. 

Sect. lb. By this section the recording of the execution is considered in 
the same light as the recording of a deed ; in conformity with the construc- 
tion given to the existing statute. 4 Mass. R. 402, 15^137. 

Sect. 19. The stat. 1783, c. 57, is not verv clear as to the eflTect of a levy, 
when the execution is not duly and seasonably returned and recorded ; and 
the uncertainty of the law in this particular has given rise to many questions 
and suits. 

With regard to the debtor, the omission to record the levy cannot in gen- 
eral be injurious to him ; and the only provision necessary in this respect 
seems to be that contained in the 18th section. As to the returning of the 
execution, it cannot always be completed by the return day ; because the 
proceedings may have been begun within a day or two before the execution 
18 returnable. If it is unnecessarily delayed beyond that time, the debtor 
may, by applying to the court, compel tlie officer to return the execution ; 
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and may, moreoTer, have an action aganiflt hhn, for any damagea that may 
be occasioned by the delay. It does not therefore appear to be necessary to 
make any provitfion in this place for the debtor. 

With regard to the creditor, it is proposed in this 19th section, that after 
he has elected to take the real estate, and has had his execution duly levied 
thereon, he shall not be at liberty to waive the levy, without some sufficient 
reason. The cases in which he may avoid the levy, and resort to other 
means for satis^ing his judgment, are specified and provided for in the two 
succeeding sections. 

Sect. SN>« If there is any defect in the proceedings, or any other cnx;nm- 
stance that renders them void, it is proposed that the creditor may waive the 
levy, without the trouble and expense of having the execution returned, and 
then applying to the court to set aside the pro^edincs. There is no denser 
of any abuse of this power, because the creditor wiH always proceed at his 
own risk ; and he will be bound by the levy notwithstanding his waiver, un« 
less be can show sufficient cause to have set aside the execution, if it had 
been returned. 

Sect. 21. If the defect is not apparent on the proceedings, but requires 
to be proTcd by other evidence, or if the creditor will not undertake, at his 
peril, to decide on its legal efi^t, he may submit the matter to the court 
from which the execution issued, who will order a new execution, if they 
find the levy to be void and inefiectual. 

This is done upon f^writ of scire facias, as provided by stat. 1785, c. 6k 
There seems to be no reason why the debtor should be subjected to any 
additional costs, in consequence of the mistake of the officer, or of the cred* 
iter ; and the provision to that ofiect is accordingly omitted in this section. 

The Stat. 1785, c. 6, requires a previous application by the creditor, and 
leaves it discretionary with the court whetlier to grant him the process ne* 
cessary to obtain a new execution. There seems to be no sufficient reason 
for departing in this case from the common course of legal proceedings, by 
requiring the plaintifiT to show to the court that he has a good cause of ac- 
tion, before he is allowed to commence his suit A writ oTerror, and a writ 
of audita querela, may be brought afier judgment and execution, vrithotit 
any previous license of the court; the plaintiff in these, as in idl other cases, 
proceeding at the peril of paying costs, if he does not maintain his suit, and 
also being liable to an action for malicious prosecution, if he brings a suit 
which he knows to be groundless. The commissioners have therefore 
thought, that the creditor in this case might be safely allowed to commence 
his suit in the usual manner. They have also proposed, that instead of the 
double costs, provided by the present statute, in case he fails to maintain his 
suit, he should he liable for the usual costs only. 

Sect. 22. The former part of this section is new in terms, but prescribes 
nothing more than is always practised, and indeed would be required, under 
the existing statute. The provision in the latter part, as to all the proceed- 
ings having relation back to the day on which they are commenced, is in 
accordance with the law as settled upon the construction of the same stat- 
ute. 11 Mass. Rep. 15a 

Sect. 23. This section prescribes no new or additional duty to the offi- 
cer, and is proposed only for the purpose of making his duty more plain. 

Sect. 24. Thi^ section is taken from stat 1783, c 57, excepting the pro- 
vision at the close, making the creditor accountable for all the rents and 
profits that he might and ought to have received. If the creditor wilfully, or 
from gross negligence, omits to occuppr or to lease the premises, or to demand 
and receive the ren^ when it is in his power to do so, it is just and reason- 
able that he should indemnify the debtor for the loss thus occasioned by his 
own default ; and this obligadon would probably be implied under the stat- 
ute of 1783, c. 57, although it is not expressed. 

This, and all the succeeding provisions relating to the redemption, make 
no mention of the heirs or others claiming under the debtor, or the creditor. 
This is done in order to avoid frequent repetitions ; and a general provision 
will be found in the latter part of the chapter, for applving all these regula- 
tions to all persons claiming under either of the original parties. 

Sect. 27, 28, 29. These three sections are new in our practice ; but they 
are founded on the course of proceeding in the redemption of mortgages, as 
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BOW Mt«bl]«bed*by our laws, stat 1831, 85. 1833, 201. Tbe debtor \m no 
certain meana of Imowipg the preciae amount of tbe rents and profiti reoeir^ 
ed by the creditor, and of the money expended by bim In rapoirs and im* 
proveroents ; and yet, aa tbe kw now stands, be must ascertain these facts 
ftt his peril, at least so far as to make it sure that be tenders a sufficient sum. 
The consequence is, that in order to prevent tbe loss of bis estate, he must 
lender the highest sum that can probably or poasibiy be due ; and if be pays 
too much, bia only remedy is, to bring a new action lo recover back the ex* 
cess, if be has the means to prove that he baa been thua oppreased. All this 
inconvenience and oppression may be avoided, by allowing the debtor, in aU 
cases, to offer in bis bill to pay whatever shall be found due for tbe redemp* 
tion, and by requiring him to bring in the money only after the amount shall 
be determined bv tbe court. 

The creditor should never be required to pay costs, unless by bis own unjust 
and unreasonable conduct he has compelled the debtor to resort to the law 
for redress ; and the court, in the exercise of their discretionary power, would 
no doubt a]k>w him his costs, in all cases when a suit was unnecessarily 
lm>ught against bim. 

The provision at the close of the 30th aection, for living costs to tbe cred- 
itor when be shall have tendered a release, is taken from stat 1783^ 57. 

SscT. 31, 32. By stat. 1783, c. 57, tbe right of redemption of a mortgaged 
eatate might betaken in execution and set on to the debtor, in the same manner 
as an estate that was unincumbered. Tbe stat 1798, c. 77, authorized the of- 
ficer to sell such a right of redemption at auction ; and it has been thought 
that this last statute was a virtual repeal of the abovementioued provision in 
tbe former. 1 1 Mass. Rep. 222, 16--4Q0. Creditors would generally prefer 
this latter mode of recovering their debts ; but no objection is perceived to 
allowing the other mode of proceeding, when it shall be found more conven- 
ient II there ia any uncertainty whetner the estate is under mortgage at the 
time of the levy, the creditor must proceed at his peril, as the present law has 
been understood. If he levies on the estate in the common mode, he will 
have no allowance for tbe amount due on the mortgage ; whilst if he sells 
it as a mortgaged estate, when it is not so mortgaged, his levy will be void. 
This loss and inconvenience would be obviated by allowing the creditor to 
take the land itself, having an allowance for all incumbrances then known to 
exist; and being entitled to recover afterwards fbr any that are not known, and 
which he shall nave discharged after tbe levy of the execution. 

If the creditor is to have a claim on the debtor for the amoimt of any in- 
cumbrance which is not allowed for by the appraisers, it ought to appear for 
what» and bow much, they did make allowance ; in order that both parties 
may know bow far the debtor is afterwards liable. 

Sect. 33. If the right of redemption is taken and set off on the execu- 
tion, the debtor ought of course to nave the right of redeeming it from the 
judgment creditor, in the same manner as he may redeem any other estate. 
This is provided for in this section. 

Sect. 34, 35, 36. These three sections contain some new provisions, 
which are respectftill^ submitted to the consideration of the legislature. 

By the law now m force, stat 1815, c. 137, if the right of redemption 
is sold at auction, the estate so sold, that is, the riffht of redeeming the mort- 
gage, may be redeemed from such sale by tbe judgment debtor, within one 
year after the sale. By the latter part of the same section it is enacted, that 
if the purchaser shall pay the debt due on the mortgage, the judgment debtor 
<< shall have the right to redeem such mortgaged estate of such purchaser, or 
any under him, at the time and in the way and manner he might havo re- 
deemed the same of the mortgagee, had no such sale been made, and at such 
time only." There appears to be some contradtctton in terms between those 
two clauses. Suppose for example that the original mortgagee had entered 
for the condition broken, and had hekJ the premises one vcar,at the time his 
debt was paid by the purchaser under the execution. Now the mortgager 
would have bad a right to redeem the land from the mortgagee at any time 
within two vears after that day ; and according to the last cited clause of the 
statute, he has a right to redeem it from the purchaser at any time within 
those two years ; yet according to the first clause of the statute, he cannot 
regain the estate sold under the execudon, that is, the right of redeeming the 
mortgage, after the expiration of one year from the sale. 
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The intention of the legislature appears to hare been, tbUt the judgment 
debtor might take back bis right of redeeming the mortgage, that is, the es- 
tate that was sold under the execution, by paying the amount for which it 
was sold, at any time vrithin one year, and not afterwards ; but that this re- 
demption,*'whenever it should take place, should neither hasten nor retard, 
the payment that would be due under the original mortgage. Thus, if the 
mortgagee had entered for condition broken, and bad held the premises fbr 
two years and a half, at the time when the estate was sokl under the execu- 
tion, and if the purchaser should afterwards pay the debt due on the mort- 
gage, the judgment debtor must redeem the mortgage within half a year 
from the time of the sale ; that is within the same time in which he must nave 
redeemed it from the original mortgagee. And in such a case, he need not 
at the same time pay the amount for which the estate was sold under the ex- 
ecution ; but may pay that sum at any time within one year after the sale or 
the execution, bo, on the other hand, if the mortgagee had entered for the 
condition broken, and had held the premises for only one year, at the time 
of the sale under the execution, so that the right of redeeming the mortgage 
had two years to run ; and if the purchaser should afterwards pay the debt 
due on the mortgage, the judgment debtor must redeem the estate sold under 
the execution within one year from the time of the sale, by paying to the 
purchaser the amount for which it was sold ; but he need not at the name 
time pay the debt due on the mortgage, but is allowed to redeem the mort- 
gage at any time within the two years that it had to run at the time of the sale 
onder the execution. 

The time and manner of redemption ought of course to be the same, 
whether the right is sold under the execution, or is set off to the creditor. The 
commissioners have accordingly in these three sections, adopted the princi- 
ples above stated ; and have endeavored so to frame them as to express clear- 
ly what is supposed to have been the object of the statute now in force. 
These provisions are intended to secure to the judgment debtor the same 
right of redemption in this case that he has when the execution is levied on 
land that is not mortgaged ; and also, in case he does redeem the estate taken 
under the execution, to secure to him the same right of redeeming the mort- 
gage that he would have had if the estate had not been taken under the exe- 
cution. 

Sect. 38. The statute 1798, c. 77, makes no provision for recording the 
deed. It is undoubtedly intended that it should be recorded; and yet* the 
same stricmess as to time, that is necessary in common conveyances, would 
not probably be required in this case. In this section it is proposed to allow 
for this purpose three months, after the day of sale, that being the time that 
is allowed for recording the levy of an execution, when the land is set off to 
the creditor. 

Sect. 43 — 44. These three sections provide the same mode of redeeming 
the riffht of redemption, when it is sold under the execution which is before 
provided for redeeming it, when taken and set off to the creditor. 

Sect. 45. This is in conformity with the law as now understood and 
practised. 

Sect. 46, 47. These two sections are proposed, as suggested in the note 
to section 25, to prevent the repetition of^ similar clauses in all the different 
provisions relating to redemption. 

Sect. 50. This is new in terms, but it is obviously required, in justice to 
the party who redeems the estate ; and it accords with the construction which 
has been ^iven to the statute now in force. 3 Mass. Rep. 542. 

Sect. 51. This provision is implied in the title referred to in the text ; 
but it may be thought best to make it the subject of a distinct enactment 

Sect. 51 — 53. These three sections are taken from stat 1783, c 58, substi- 
tuting only a commoq. writ of execution fortlie warrant of distress prescribed 
in that statute. There seems to be no advantage in using a warrant of dis- 
tress in this case, as the land may be sold as well under the one process as 
under the other. 
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TITIiE n. 



CHAPTER 74. 

OF PREVENTING FRAUDS AND PERJURIES IN CONTRACTS, AND IN 
ACTIONS FOUNDED THEREON. 

Sbctiov 1 . No action to be brought on certain contracts, unless made in writing. 

2. The consideration need not be in writing. 

3. No action to be brought on a representation of another's credit, unless in 

writing. 

4. Contracts for the sale of goods, when valid. 

5. Goods mortgaged must be delivered, or the mortgage recorded. 

6. Exception as to bottomry, respondentia, and transfer of property at sea. 
7^ Town clerks to record such mortgages. 

8. Suit against heirs, &c., for conveyance of lands according to the contract of 

the deceased. 

9. The mode of proceeding therein. 

10. Elxecutors, administrators, or heirs, may be required to convey. 

11. Such conveyance to be effectual. 

12. If the defendant refiises to convey, the court may award a writ of seisin : 

13. Or any other proper process. 

14. The suit may be brought by the heirs, ice. of a deceased person. 

16. Such conveyance may be authorized without suit by the intended grantee : 

16. Upon the suit of the heir, &c. of the intended grantor. 

17. The effect of such conveyance, or of a tender thereof. 

Section 1. No action shall be brought in any of the following No action to be 
cases, that is to say, taSfSnuacu" 

First, whereby to charge an executor or administrator, upon any unless made in 
special promise, to answer damages out of his own estate; or writing. 

Secondly, to charge the defendant, upon any special promise, to 
answer for the debt, default or misdoings of another person; or 

Thirdly, to charge any person upon an agreement made upon con- 
sideration of marriage; or 

Fourthly, upon any contract for the sale of lands, tenements or 
hereditaments, or of any interest in or concerning them; or 

Fifthly, upon way agreement that is not to be performed withm one 
year from the making thereof; 

Unless the promise, contract or agreement, upon which such ac- 
tion shall be brought, or some memorandum or note thereof, shall be 
in writing, and signed by the party to be charged therewith, or by 
some person thereunto by him lawfully authorized. 

1783, 37, §2. 1788, 16, § 1, 2. 

Sect. 2. The consideration of any such promise, contract or The considera- 
agreement, need not be set forth or expressed in the writing signed ^ "^tn°*** 
by the party to be charged therewith ; but may be proved by any "* 
other legal evidence. 

Sect. 3. No action shall be brought whereby to charge any per- No aetion or 
son upon or by reason of any representation or assurance made con- ^^^^^^^!^ 
ceming the character, conduct, credit, ability, trade or dealings of credit, c 

14 writing. 



Digitized by 



Google 



iOB Chap. 74- SeC*. 4--12. [^ArIt ii. 

any other perscHi, unless such representad<xi or assurance be made in 

writing, and signed by the party to be charged therewith, or by some 

person thereunto by him lawfuUy autbofizea. 1834, 182. 

CoDtracu for Sect. 4. No contract for the sale of any goods, wares or mer- 

wfawrr^***' chandize, for the price of fifty dcSars or more, shall be good or valid, 

unless the purchaser shall accept and receive part of the goods so 

sold, or shaU give something in earnest to bind me bargain, or in part 

payment ; or unless some note or memorandum in writing of the 

bargain be made and signed b^ the pdrty to be charged thereby, or 

by some person thereunto by hun lawiully audiorized. 1788, 16. 

Goods mort- Sect. 5. No mortgage of personal property, hereafter made, 

JJg^i™"*^*** shall be valid against any other person than the parties thereto, unless 

Um mortnge Dossession of the mortgaged property be delivered to, snd retained 

recorded. \yy^ ^he mortgagee ; or unless the mortgage be recorded by the clerk 

of the town or city where the mortgager resides. 1832, 157. 

EzecptioB u to Sect. 6. Nothing contained in the preceding section shall avoid 

^2"?^' ^ ^^ defeat any contract of bottomry or respondentia ; nor any transfer, 

uan^r of pro- assignment or hypothecation of any ship or goods at sea or abroad, if 

pcrty at sea. the mortgagee shall take possession of such ship or goods as soon as 

may be after the arrival thereof within this state. 1832, 157. 

Town eierkf to Sect. 7. It shaU be the duty of the said clerks, upon payment 

'**rt«Jtt? ^^ ^"' ^^^^ ^ record all such mortgages of personal property that 

mortgaget. ^j^ ^ delivered to them, in a book to be kept for that ptu'pose, 

noting in said book, and also on the mortgage, the time when the 

same b received ; and every such mortgage shall be considered as 

recorded at the time when it is left for tlrat purpose in the clerk's 

office ; and the fees for recording such mort^es, and for all other 

services relating thereto, shall be the same as are allowed to registers 

of deeds for the like services. 1832, 157. 

SaitagaiaMt Sect. 8. When any person, who is bound by a contract in wri- 

)mn,lie for ^inc to convey any real estate, shall die before making the convey- 

convevancoof ^ , i ^ •' i i -n • • • ^t. • j* «^ i 

lands according ance, the Other party may have a DiU m equity m the supreme judicial 



J»«witract of (jourt, to enforce a specific performance of the contract by the heirs, 
or the executor or aoministrator of the deceased party. 1783, 32. 
Mod© of pro- Sect. 9. The court shaU hear and determine every such case 
eeoding ihore- aCcording to the course of proceedings in chancery, and shall make 
"*' such decree therein as justice and equity shall require. 

Ezecoton,ad. Sect. 10. If It shall appear that the plaintifi!*is entided to have a 
moistraton, or cdnveyance, the court may authorize and require the executor or ad- 
reqdred tocon- ministrator of the deceased party to convey the estate, m like man- 
vey. ner as the deceased person might and ought to have done, if living ; 

and if his heirs or any of them are within the state and competent to 
act, the court may require them, instead of the executor or adminis- 
trator, to convey the estate in the manner before mentioned, or may 
require them to join in such conveyBUce with the executor or admin- 
istrator. 
Sucb convey- Sect. 11. Every conveyance, made in pursuance of such de- 
SSui? ^ *^" ^""^J ^^^ ^® effectual to pass the estate contracted for, as fully as 

if then made by the contracting party himself. 
If defendam re- Sect. 12. If the defendant in such suit shall refuse or neg- 
STedort^iMy^' l^t ^o make a convejrance according to the decree, the court may 
«wtMl • writ of ehter a judgment that the plaintiflf shall recover possession of the land 
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contracted for^ to hold accorduig to t^e terms pf the iuteiuled oon- 
veyance, and may issue a vmt of seisin thereupon, in the fcnrm that is 
used upon a recovery in a real action : and the plaintiff, having b^ 
force of such writ obtamed possession of the premises, shall hold the 
same in like manner as if tney had been conveyed in pursuance pf 
the decree. 

Sect. 13. The precedii^ section shall not be so construed as to Or any other 
prevent die court from enforcing thejr decree by any other proper proper process, 
process, according to the coi^e of proceedings in chancery. 

Sect. 14- It the person to whom the conveyance was to he The salt mar 
made shall die before such suit is brought, or before the conveyance ^^jj^^j^g^ 
is completed, any person who would have been endded to the estate of a deceased 
under him, as heir, devbee, or otherwise, in case the conveyance p*"®"- 
had been made according to the terms of the contiiaot, may comT 
mence such suit, or may prosecute it if ah*eady conunenced ; and the 
conveyance shall thereupon be so made as to vest the estate in the 
same persons who would have been so entided to it. 

Sect. 15. Kthe party to whom any such conveyance w^ to be Sucbconvey- 
made, or those endtled to claim under him, shfill not commence and *^ ^^J^ 
prosecute a suit in the manner before provided, and if the heirs of witboot suit by 
the deceased person are not within the state, or are under age, or ^ intended 
otherwise incompetent to make the conveyance, it may be made by ^^" 
the executor or administrator of the deceased person, upon a decree 
of the court to be obtained for that purpose, in manner (oHowing. 

Sect. 16. The executor or administrator of the deceased per- Upon the suit of 
son or any one or more of his heirs, may have a bill in equity in the j^S^ii^^. 
supreme judicial court, setting forth the contract, and the circum- tor. 
stances of the case, whereupon the court may by dieir decree au*- 
thorize and require the executor or administrator to convey the 
estate in like manner as the deceased person might and ought to have 
done, if living. 

Sect. 17. A conveyance made or tendered in pursuance of Effect of such 
such decree shall be deemed a performance of the contract on the of "aluwlde*' *" 
part of the deceased person, so far as to hold the other contractbg tb«rof. 
party, and his heirs, executors and administrators to a performance 
thereof on his and their part. 



NOTES. 



SECTioers 1 and 4. The pcovimoos in tiMBe two sectioiMi nm cootained in 
the English stauite of frauds, 29 Charles 2, c. 3, which was re-enacted by our 
proTincial legislature in the year 1692 ; and again, in some parts, by stat 
1783, C.37, sec. 2, and atat 1783, c. 16, sec 1^ 2. The eommiasionera ha?e 
thought it hem in general to retain the phraseology of these ancient enact- 
ments, which has become well known and fitmiliar, and which has in several 
particulars received a judicial eonstruetioa. 

Scot. 2. This section is new in terms ; and is proposed for the purpose of 



Digitized by 



Google 



108 Chap. 76. [part ii. 

adopting and confirming the judgment of the eupreme judicial court upon the 
construction of the statute now in force. 17 Mass. Rep. 123. 

Sect. 7. The provision that the instrument shall be conndered as record- 
ed, at the tin^e when it is left in the office for that purpose, is not contained in 
Stat. 1832, c. 157. It would probabJy be implied ; but it may be better to ex- 
press it 

Sect. 8. The proceeding prescribed in the stat. 1783, c. 32, is substantial- 
ly the same as a bill in equity for a specific performance of the contract ; and 
as the supreme court has now, by stat. 1817, c. 87, ffeneral jurisdiction in suits 
of that kmd, it is proposed to adopt that mode of proceeding in this case. 
The principles ana rules applicable to a bill for a specific performance of a 
contract for the sale of real estate, being well known and established, will 
serve as a guide to the courts and to counsel in cases of this kind, and wall 
tend to prevent doubt and litigation. 

Sect. 11. If the estate is u nder attachment, or subject to any other incum- 
brance, it is not intended to defeat such lien to the prejudice of a third per- 
son ; but only to give as good a title as the contracting party could have 
given, if he had made a conveyance at the time when it is made by his ex- 
ecutor, administrator or heir. 

Sect. 12. This provision, with some others in this chapter, is suggested 
by stat. 1798, c. 77, which regulates the proceedings upon a bill in equity to 
redeem a mortgage. 

Sect. 15. It may happen that from a change in the price of real estate, 
or other causes, the person who was to receive the conveyance will have no 
wish to take the land ; whilst the parties interested on the other nde are de- 
sirous to convey it, in order to entitle themselves to the price agreed on. If 
in such a case any of the heirs are absent, or incompetent to act, the convey- 
ance can not be made without a decree anthorizing some person to execute 
the deed in behalf of the heirs of the deceased person. It is the ofcgect of 
this and the two following sections to provide for this case. 



TITIiE VII. 

Of the Domestic Relations. 



Chiptsr 75. — Of marriage, and the solemnization thereof. 

Chapter 76. — Of divorce. 

Chapter 77. — General provisions relating to husband and wife. 



CHAPTER 76. 

OF MARRIAGE, AND THE SOLEMNIZATION THEREOF. 

SscTioir 1. At what agei males and females are capable of contractiDg marriage. 
ft, 3,4. Marriages between certain relations prohibited. 

5, Polygamy forbidden. 

6. Marriages between white and colored persons, or with an insane person, 

void. 
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Sbctioh 7. Marriage, contracted within the age of consent, bow rendered Talid. 

8. Of persona married out of the state, in order to evade the foregoing provis- 

ions. 

9. The intention of marriage to be entered with the town clerk. 

10. How to be published. 

11. Certificate of publication. 

IS. If the banns are forbidden, the objections to be submitted to two justices of 
the peace. 

13. Who shall hear and determine the case, and certify their decision to the 

clerk. 

14. The clerk to proceed according to such decision. 

15. Iftbe decision is against the marriage, the parties may appeal. 

16. The person objecting, to pay costs, if the objections are not maintained. 

17. Certain marriages not to be solemnised without the consent of parents or 

guardians. 

18. Marriages, by whom to be solemnized, and in what place . 

19. Certificates of marriages to be returned annually to the town clerk, and re- 

corded. 
SO. Penalty for not returning such certificate. 
21. Penalty on a justice or minister for soleihniting a marriage not authorised. 

25. Penalty on a person not authorized, for solemnizing a marriage. 

23. Penalty for defacing, ice., any notice of an intention of marriage. 

24. Marriages among quakers may be solemnized according to their usages. 

26. The clerks of their meetings to return certificates annually to the town clerk. 

26. Certain marriages valid, though irregulariy solemnized. 

27. The record of a marriage and certificate of the record, to be evidence thereoC 

Section 1. Every male of the age of seventeen years, and ev- Ages of consent 
ery female of the age of fourteen years, shall be capable in law of con- ^ marriage, 
tracting marriage, in the manner, and subject to the exceptions and 
restrictions contained in thb chapter. 

Sect. 2. No man shall marry his mother, grandmother, daugh- Marriage be- 
ter, granddaughter, step-mother, grandfather's wife, son's wife, tween certain 
grandson's wiife, wife's mother, wife's grandmother, wife's daughter, hibtuS!* ^"^' 
wife's granddai^ter, sister, brother's daughter, sister's daughter, 
father's sister, or mother's sister. 1786, 69. 

Sect. 3. No woman shall marry her father, grandfather, son. Same subject, 
grandson, step-father, grandmother's husband, daughter's husband, 
granddaughter's husband, husband's father, husband's grandfather, 
husband's son, husband's grandson, brother, brother's son, sister's 
son, father's brother, or modier's brother. 1785, 69. 

Sect. 4. In all the cases mentioned in the two precedmg sec- Same subject, 
tions, in iiiiich the relationship is founded on a marriage, the prohibi- 
tion shall continue in full force notwithstanding the dissolution of such 
marriage by death, or by a divorce ; unless the divorce be for a 
cause which shews the marriage to have been originally unlawful or 
void. 

Sect. 5. All marriages contracted whilst either of the parties Poivgamyfor- 
has a former wife or husband living, shall be void ; unless the former bidden, 
marriage shall have been dissolved for some cause other than the 
adultery of the person contracting such second marriage. 

1785, 69. 1784, 40. 

Sect. 6. No white person shall intermarry with a negro, Indian Marriages bo- 
or mulatto ; and no insane person or idiot shall be capable of con- ^^^,^,J2^?"** 
tracting any marriage. 1786, 3, §7. mm, or with an 



void. 
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Marnfl«« e<Hi- Sect. 7. Jn C9S0 pf a marriage, coptracted when eilfaer of t)ie 
teacted wUtoi^^ parties is within the age of consent, mentioned in the firal section, if 
fent^w ran- they shall, after the age of consent, voluntarily cohdHt as husband 
derod vaUd. ^^ ^^^ ^q marriage shall be deemed to have been valid firom the 

beginning. 
Ofoenonimar- gpcT. 8. Wheu ai>jr personjs, resident in this state, shall under- 
•tate,*1n order* take to Contract a mamage, contrary to the preceding provisions of 
to evade the dus chapter, and shfdl, in order to evade those provisions, go into 
foj^nf p«>- another state or country, and there have their marriage solemnized, 
and shall afterwards return and reside here, such marriage shall be 
deemed void in this state. 
inteBUon of 8&CT. 9. All pcTsons intending to be joioed in marriage, m this 

^JJJ^JJ^*** state, shall cause notice of their intention to be entered, fourteen days 
town clerk. at least before their marrii^, in the office of the cleric of the ci^r, 
town or district, in which they may respectively dwell, (if within this 
state;) and if there be no suqb clerk in the place of their residence, 
the like entry shall be made with the clerk of the town or district 
next adjoining. 1834, 177. 

How to be pub- Sect. 10. The intention shall be published by the clerk with 
uhed, whom the entry is made, either by postmg up a written notice thereof 

in some public place in the city, town or custrict of which he is the 
clerk, fourteen days i^ least before the marriage, or by makmg a 
public proclamation thereof at three public religious meetings in the 
city, town or district, on different days ; the said meetings to be not 
less than three day$ distant from eadi other, exclusive of the days 
of the publication. . 1834^ 177. 

Certificate of Sect. 1 1 . The clerk shall deliver to the parties a certificate, under 
pnbUcation. j^ hmd^ specifying the time when notice of the intention of marriage 
was entered witii him, and the time and manner (tf the puUication 
thereof ; which certificate shall be deUvered to the magbtrate or min- 
ister in whose presence the marriage is to be contracted, before be 
shall proceed to solemnize the same. 1834, 177. 

forbidd2?"thr S^^''- ^*' ^^ *® intention of marriage is entered with the 
obiecUon to bl clerk, if any person slviU forbid the banns, and shall assign lus rea* 
fabmitted to sons dierefor in writing, and le^e the same with the clerk, the cer* 
^p!^!^ ^ tificate shall not be issued imtil the matter shall have been duly inquired 
into and determmed, in the manner herein after mentioned : provided, 
the person forbidding the banns shall apply to two Justices of the 
peace and of the cjuonun, of the same county ; and shall, within seven 
d^s after the filing of his reasons, procure their decision there- 
on, or produce to the clerk their certificate that a fiuther time is 
necessary for the consideratkm ihereof ; in which case, tiie clerk 
shall withhold his certificate until the expiration of such further time, 
unless the justices shall sooner make known their decision. 

1834, 177. 
Who shall bear Bect. 13. The two justices 80 applied to shall proceed forth- 

and detomine _--2«.l. *• a* i-/* i ■ 

the case, and ^"^ ^^ &^^ notice tbereof to the persons who propose to be mar- 

cerUfy th«^dc- ried ; and after a full hearing of the parties, or of the person objecting 

cmon to the ^ ^j^^ marriage, if the otiiers do not appear, die justices shall decide 

on the truth and sufficiency of the reasons assigned for foihidding the 

banns, and shall certify their decision thereon to the derk with whom 

the intention of marriage was entered. 
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I^ECt. 14. If tli6 ^d tw6 jud^6e^ ghall cetlJiy thtt the obj^eticttur The derk to 
to the mirriag6 ate true and suffident, the clerk shall li6t issue any fJJSS^io^^eh 
certificate of the publiCatioti of the bmitis i but If they shaD certify decisi^. 
that the objections ar6 n6t proved^ 6r are not dttffici^nt, or if they 
shall not agree in a detertniliatioti thereupoti, ^e clerk shall forthwith 
issue his certificate, in the same manner ad if no objectloti had beetl 
made thereto. ^ 1834, 177. 

Sect; 15. If the said justices shall certiiV that the objections to if tbed^oMiai 
the marriage are true and slifilcient, it shall be lawfiil for the per- jj^"*^ ^ 
sons who |>ropose to be married, or either of them, to appeal from p^vUcn^ayap- 
such decision to the court of common pleas, or the supreme judicial P^- 
court, next to be held for the same county ; and the determination of 
the court thereon shall be final in the case ; and the clerk of the city, 
town or district shall issue, or withhold, his certificate of the publica- 
tion of the banns, according to such final determmation. 

Sect. 16. If the objections so made to any marriage shall not The person ob- 
be provfed, and adjudged to be sufficient, the person making the same i^^,fu£*J>- 
shaD be liable for all the costs that shaU have been incurred on ac- jectiont are not 
count thereof, to be taxed by the justices or the court, as the case «««>*•>»«*• 
may be ; and execution therefor shall be issued accordingly. 

Sect. 17. When a male under the age of twenty-one years, or CettainiMkr- 
a female under the age of eighteen years, is to be married, the Inagis- "oifSfn"^Jd* ^ 
trate or minister shall not proceed to solemnize the marriage without witboot consent 
the consent of the parent or guardian having the custody of such mi- ^J^[^U^^' 
nor, if there be any in the state competent to act. 1834, 177. 

Sect. 18. Marriages may be solemnized by any justice of the Marriages by 
peace in the county where he resides, when either of die parties re- ^j^Sxed^?'" 
sides in the same county ; and they may be solemnized by any minis- in what place. 
ter of the gospel, who has been ordained according to the usage of 
his denomination, and who resides widiin the state, when either of the 
persons to be married resides in the city, town or place, in or over 
which the minister is setded, or in any place to which his ecclesias- 
dcal charge and authority extends ; but all such marriages shall be 
solemnized in the city, town or district in which the person solem- 
nizing them may reside, or in which one or both of the persons to be 
married may reside. 1834, 177. 

Sect. 19. Every justice and minister shall keep a record of all Certificate of 
marriages solemnized before him ; and in the month of April, annu- "JJJI^iiSiJ? 
ally, shall make a return to the clerk of the city, town or district, in ally to the town 
which he resides, of a cerUficate, contabing Uie chrisdan and sur- *If^^** ^ 
names, and places of residence, of all the persons who have been by 
him joined m marriage within the year then last past, and also the 
time when, and the name of the city, town or district, in which such 
marriages were respectively solemnized ; and when neither of the 
manied persons belongs to or is resident in the city, town or district, 
in which the justice or ininister resides, then such justice or minister 
shall, within thirty days after such marriage, also return a like certifi- 
cate to the clerk of the city, town or district. In which one or both 
of the married persons may reside : and all marriages, so certified to 
the clerk, shaD oe forthwith recorded by him. 1834, 177. 

Sect. 20. Every justice of the peace and minister, who shall Penalty for^t 
neglect to make such returns, shall, upon conviction thereof, forfeit ^^.^^f" 
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Penalty on a 
justice or min- 
uter for solem- 
nizing a mar- 
riage not aa- 
tborixed. 



Penalty on a 
person not au- 
thorized, for 
solemnizing 
any marriage. 



Penalty for de- 
fecing, dec, 
any notice of 
intention of 
marriage. 



Marriages a- 
Qong Quakers. 



The clerks of 
their meeting^ 
to return certifi* 
cates annually 
to the town- 
clerk. 



Certain mar- 
riages valid, 
though irregu- 
lariy solemniz- 
ed. 



Record of a 
marriage, and 
certificate of 



and pay for each neglect a sum, not less than twenty, nor more than 
one hundred doUars, at the discretion of the court ; one moiety thereof 
to the use of the county in which he resides, and the other moiety to 
the use of the person who shall prosecute therefor. 1834, 177. 

Sect. 21. K any justice of the peace or minister shall job any 
persons in marriage otherwise than is allowed and authorized by the 
provisions of this chapter, he knowing that the marriage is not duly 
authorized, he shall, upon conviction thereof, forfeit and pay a sum 
not less than fifty, nor more than one hundred dollars, at the discre- 
tion of the court ; one moiety thereof to the use of the county where 
the offence is committed, and the other moiety to the use of the per- 
son who shall prosecute therefor. 1834, 177. 

Sect. 22. If any person shall undertake to join others in mar- 
riage, knowing that he is not lawfully authorized so to do, and shall 
be thereof convicted upon indictment in any court of competent juris- 
diction, he shaU be imprisoned in the common jail, or confined to 
hard labor, for a term not exceeding six months ; or shall pay to tHe 
use of the Commonwealth a fine, not less than fifty, and not more 
than two hundred dollars, at the discretion of the court. 1834, 177. 

Sect. 23. If any person shall wilfully deface or take down any 
written notice of the intention of marris^e, posted up as before pre- 
scribed, within fourteen days after it is so posted up, he shall, upon 
conviction thereof, forfeit and pay a sum not less than two, nor more 
than twenty dollars, to the use of the person who shall prosecute 
therefor. 1834, 177. 

Sect. 24. Marriages among the people called Friends or Qua- 
kers may be solemnized in the manner used and practised in their 
societies, and shall be valid, anything in this chapter to the contrary 
notwithstanding. 1834, 177. 

Sect. 25. The clerk or keeper of the records of the meeting, 
wherein any marriages among the said Friends or Quakers shall be 
solemnized, shall, in the month of April, annuaUy, make and deliver 
to the clerk of the city, town or district, in which such society usually 
meet and worship, a certificate, like that before prescribed to be 
returned by justices and ministers, of all marriages solemnized in the 
said meeting, within the year then last past ; under the penalty of not 
less than twenty, nor more than one hundred dollars, for each neg- 
lect ; which penalty shall be recovered in the manner, and to the 
uses, provided m the case of a like neglect by a justice or minister. 

1834,177. 

Sect. 26. No marriage solenmized before any person professing 
to be a justice of the peace, or a minister of the gospel, shall be 
deemed or adjudged to be void, nor shall the validity thereof be in 
any way affected, on account of any want of jurisdiction or authority 
in such supjposed justice or minister, or on account of any omission or 
informality m the manner of entering the intention of marriage, or in 
the publication of the banns ; provided that the marriage be in other 
respects lawfiil, and be consunmiated with a fuU belief, on the part of 
the persons, so married, or of either of them, that they have been law- 
fully joined together in marriage. 

Sect. 27. The record of a marriage, made and kept as before 
prescribed by a justice of the peace or minister, or by tlie clerk of 
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•njr city, town or district, or by the clerk of the court of common record, to bo 
pleas, or a copv of any such record duly certified, shall be received *^<*«»«« **>«^ 
m all courts ana places as presumptive evidence of the fact of such 
marriage* 



NOTES. 



SscTiotr I. Our statutes contain no provisioD as to the age at which par- 
ties may lawfully conutu^t marriage. The age proscribed by me common law 
seems to bo fourteen years for males, and twelve fur females. In the revised 
code of the state of New York, the ages are seventeen for males, and four- 
teen for females. If the leg'islamre should think it proper to make any 
enactment on the subject, they will establish the age of consent as shall ap- 
pear to them best. 

Sect. 4. This section is new in terms, but is supposed to express no 
more than is intended by the existing law. 

Sect. 5. The language of this section is so framed as to adopt the con- 
struction given by the supreme court to the law now in force. 1 Pick. R. 
508, 509. 

Sect. 7. By the common law, a marriage contracted by persons under 
the prescribed age is so far valid, that if at me age of consent they agree to 
cohabit together, the marria^ is confirmed without any new solemniza- 
tion. This rule is adopted m this section ; and their continuing to live 
together is considered as conclusive evidence of the agreement. The revis- 
ea code of New York contains a provision to the same effect 
^ Sect. 8. There have been different opinions on the subject of this sec- 
tion ; and it is desirable that the law should be settled. The commissioners 
have proposed the rule which appeared to them the most proper and reason- 
able ; but if it should not be approved by the legislamre, they would respect- 
fully recommend that a section be substituted for this, declaring expressly 
that the disabilities and prohibitions contained in this title do not apply to 
any marriage contracted without this state. 

It will be observed that the provisions referred to in this section, and which 
it is proposed to extend to marriages solemnized without this Common- 
wealth, are of a personal nature, founded on the relation subsisting botweon 
the parties, or on some other disqualification ; and these personal disqualifica- 
tions exist with equal force in whatever place, or in whatever form, the mar- 
riage is solemnized. These provisions do not include the publication of the 
banns, or any of the formt of |>roceeding ; all which are left to be regulated 
by the laws of the place where the ceremony b performed. But an incestu- 
ous marriage, for example, or one between a white person and a negro, is 
not render^ innoxious here, merely because the parties go to celebrate it, 
a few miles beyond our boundarv. 

On the other hand, the regulation now proposed does not extend to a 
marriage contracted and solemnized in any other state or country, in which 
either of the parties may reside. The only object is, to enforce the observ- 
ance of our own laws upon our own citizens ; and not to suffer them open- 
ly to violate and evade regulations, which we consider to be founded in a just 
regard to good morals and to sound policy. 

Sect. 15. It may be presumed that the banns will seldom be forbidden, 
unless the objections to the marriage are very clear and decisive. It may 
happen however, that cases may arise of serious doubt, either as to the law 
or the fact, and which from the difficulty in deciding them, as well as from the 
importance of the question, may demand the attention of the highest tribu- 
PART II. 15 
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oal in the CommoDwealdi. The person who makes the objection can seldom 
if ever, be exposed to any serious injury, even if his objection is improper^ 
]y overruled ; and if he were allowed an appeal from the decision of tne two 
justices of the peace, the power might be abused from caprice or malice. 
But an appeal by the parties who propose to be married can do no injury to 
any one. It is no more than is allowed in any common case where a small 
amount of property is involved in the decision ; and it seems not less reason- 
able to allow it in this, which is one of the most interesting and momen- 
tous concerns of life. It is with these views that this 15th section is respect- 
fully proposed ; and if it should not meet the approbation of the leirislature 
it may be expunged, without requiring any material alteration in the other 
sections. 

Sect. 21, 23. The clauses in the stat 1834, c. 177, from which these two 
sections are taken, do not expressly provide that the person before whom the 
marriage is solemnized must know of the want of authority, or other objec- 
tion, in order to expose him to the penalty. But a justice may act unwit- 
tingly after his commission has expired ; or he, or a minister may be deceiv- 
ed by a forged certificate of the publication of the banns, or by other means 
either contrived or accidental ; and tliey may, without any ^oss negligence 
or wilful default, transgress the letter of the law. This principle is recogniz- 
ed in the 9th section of the stat. 1834, 177 ; and the commissioners have pro- 
posed to extend and apply it to all cases of unintentional violation of the laws, 
on the part of those who are called to officiate in the celebration of mar- 
riaffes. 

Sect. 26. It has been decided that a marriage would be lawful, if solem- 
nized before a justice or minister, although without publication of the banns, 
and without the consent of parents or guardians. 7 Mass. R. 48. The 
present section adopts this principle, and extends it to certain other defects 
and omissions, provided they be unknown to the parties. In the case of the 
Commonwealth v. Spooner, 1 Pick. R. 235, the validity of a marriage was 
denied, twenty years after it had been solemnized ; and the question turned 
on the ordination and settlement of the minister according to the forms 
observed in the baptist churches ; and a similar case is there mentioned, which 
depended on the ordination and settlement of a minister of the methodist 
denomination. If the parties at the time of the marriage believed that the 
minister was lawftiUy authorized to solemnize it, the marriage was undoubt- 
edly valid as a moral obligation, and was binding on the consciences of the 
parties ; and in such a case it seems worse than absurd to allow it to be 

auestioned and dissolved, on account of some secret and unknown defect in 
le ordination of the minister in whose presence the marriage ceremony 
was performed. 

The same objection might be made, if the marriage should be solemnized 
a little without the bounds of the town in which the law requires it to be 
done, although the boundaries were not well defined, andthe place was 
thought by all the persons conc4)rned to be within town. So it would be 
also, if a marriage should be solemnized before a justice, a day or two after 
his commission had expired. It may be a dangerous power in the hands 
of the married persons, if it is permitted to either of them, upon any sudden 
quarrel or dislike, to dissolve the marriage on account of a mere informality 
of this kind that was unknown and unsuspected by the other party ; and it 
would endanger the peace of families, and unsettTe the rights of property, if 
children could be bastardized in this manner, after their parents had lived to- 
gether for years in a connection which was perfectly warranted in a moral 
and religious view, and which was honestly believed to have been sanction- 
ed by the laws of the Commonwealth. 

It is undoubtedly of the first importance that the marriage contract should 
be regulated by law, and that the solenmities prescribed to guard against fraud 
and surprise should be duly enforced ; but this should be efiRscted by ade- 

?uate punishment, to be inflicted on all who wilfully ofifend against the law. 
t is cruel and unjust to extend the penalty, and that so severe a one as a 
dissolution of the marriage, to parties who are innocent, and even ignorant 
of any violation of the law. It is a general rule, that the acts of an officer 
de fado are valid as to third persons, notwithstanding some secret defects in 
his authority. There seems to be no case in which this principle could be 
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more justly applied, than in this of solemnizing marriages. The essence of 
the contract IS the assent of the parties; and if this assent is formally and 
solemnly given in the presence of one who is acting as a justice or minister, 
and who is honestly believed to be qualified as suc^ it furnishes all the secu- 
rity against fraud and surprize, which the law was designed to provide 
for. 



CHAPTER 76. 

OF DIVORCE. 

SscTiov I. Certain marriaget void, without any sentence. 

S. Same subject. 

9. Such marriages may be declared void by sentence of divorce or nollity. 

4. A marriage may be declared valid by sentence. 

5. A divorce from the bond of matrimony, for what causes decreed. 

6. A divorce from bed and board, for what causes. 

7. Libels for divorce, in what courts to be brought. 

8. Same subject. 

9. No divorce, unless the parties have lived together, in this state. 

10. Nor for any cause occurring before they lived together here. 

11. Nor for any cause occurring elsewhere, unless one of the parties then lived 

here. 

IS. The libel to be signed by the libellant, or by guardian, &c. 

13. How to be filed, and notice thereof served. 

14. Same subject 

15. How to be filed, and notice served, when the adverse party is out of the 

state. 

16. This course may be adopted in all cases. 

17. The court may order fiirther notice when necessary. 

18. A guardian to be appointed for an insane respondent. 

19. Penalty for cohabiting after a divorce firom the bond of matrimony. 

20. Of the issue of the marriage, in case of adultery of the wife. 
SI. Issue of a marriage that is prohibited. 

SS. Of a marriage dissolved for non>age or insanity. 

23. Of a marriage dissolved on account of a prior marriage. 

54. The wife to be protected from restraint during the pendency of the libel. 

55. Order of the court respecting the custody of the children, pending the libel. 

56. Same, after a divorce. 

57. Upon every divorce, except for adultery of the wifo, she shall hold her real 

estate: 

58. And such part of her personal estate, as the court shall order. 

59. The court may appoint trustees of the property awarded to the wife. 

30. The husband may be examined on oath, as to the personal estate of the 

wife. 

31. In certain eases the wife may be allowed alimony, 4m. 
SS. It what cases entitled to dower. 

33. Upon a divorce for adultery of the wife, her husband to bold her estate. See, 

34. Saving what is necessary for her subsistence. 

35. Security for pajrment of alimony. 

36. The decree respecting alimony, dec., may be revised and altered. 

37. Costs upon a petition for that purpose. 

38. The practice and proceedings in suits under this chapter. 

39. The effect of a divorce obtained out of this state. 
0. Same subject. 
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[faet lU 



Certain marria- 
ges void, with- 
out any sen- 
tence. 



Same sabject. 



Such marrian 
may be declar- 
ed void b^ sen- 
tence of divorce 
or nullity. 



Marriage may 
be declared 
valid by sen- 
tence. 



Divorce from 
the bond of 
matrimony, for 
what causes de- 
creed. 



Divorce from 
bed and board, 
for what causes. 



Libels for di- 
vorce, in what 
courts to be 
brought. 



Same subject. 



No divorce un- 
less the parties 
have lived to- 
gether in this 
state. 

Nor for any 
cause occurring 
before they liv- 
ed together 
here. 



Section 1. All nmrriages which ere prohibitod by law on ac- 
count of consanguinity or affinity between the pjHties, or on account 
of either of them having a former wife or husband then livmg, all mar- 
riages solemnized when either of the parties was insane or an idiot, 
and all marriages between a white person and a negro, indian or mu- 
latto, shall be absolutely void, without any decree of divorce, or other 
legal process. 1785, 69. 

Sect. 2. In case of a marriage solemnized when either al the 
parties was under the age of consent, if they shall separate during such 
non-age, and shall not cohabit together afterwards, the marriage shall 
be deemed void, without any decree of divorce or other legal process. 

Sect. 3. When a marriage is supposed to be void, or the valid- 
ity thereof is doubted, for any of the causes mentioned in the two pre- 
ceding sections, either party may file a libel for annulling the same ; 
the libel to be filed in the manner hereinafter prescribed, m the case 
of a libel for a divorce ; and upon due proof of the nullity of the 
marriage, it shall be declared void, by a sentence of divorce, or nul- 
lity. 

Sect. 4. When the vdidity <rf any marriage shall be denied or 
doubted by either of the parties, the other party may file a libel, in 
manner aforesaid, for affirming the marriage ; and upon due proof of 
the validity thereof, it shall be affijmed and declared valid by a decree 
or sentence of the court ; and such decree ^U be conclusive upon 
all persons concerned. 

Sect. 5. A divorce fi*om the bond of matrimony may be decreed 
for adultery or impotency in either party, or when either of them is 
sentenced to confinement in the state prison ; and no pardon granted 
to the party so sentenced, after a divorce for that cause, shall restore 
such party to his or her conjugal rights. 1785, 69. 

Sect. 6. A divorce from bed and board, may be decreed for the 
cause of extreme crueltjr in either of the parties ; and a like divorce 
may be deemed on the hbel of the wife, when the husband shall ut- 
terly desert her ; or when he, being of sufficient ability to provide 
suitable maintenance for her, sfaaU grossly, or wantonly, and cruelly 
refuse or neglect so to do. 1785, 69. 1810, 119. 

Sect. 7. All libels for divorce shall be heard and determmed in 
the supreme judicial court, held for the county in which the parties, 
or one of them, live: and when heard before one justice alone, either 
party may except to the opinion of the justice, in the same manner, 
and with the same eflfect, as is provided in suits at common law. 

1785, 69. 1820, 14, § 10. 

Sect. 8. When the libellant shall have left the county in which 
the parties have lived together, the adverse party still living in the 
same county, the Ubel shall be heard and determmed in the court held 
for the latter county. 

Sect. 9. When the parties have never lived together as husband 
and wife in this state, no divorce for any cause shall be decreed 
here. 

Sect. 10. No divorce shall be decreed for any cause which shall 
have occurred in any other state or country, unless the parties had, 
before such cause occurred, lived together as husband and wife in 
this state. 
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Sect. 11 . No divorce shafl be decreed for way cmse which shd N«r fcr my 
have occurred 'm any other state or country, unless one of the parties euSwhw^M?^ 
was then living in this state. lesa one of tke 

Sect. 12. Every libel shall be signed by the libellant, if of sound g^"*^** 
mind and of the age of legal consent to a marriage ; otherwise, it may Lj^ei i^ ^e 
be signed by his or her guardian, or by any person who shall be V^^ ^y ^ 
admitted by the court to prosecute the same as next frieod <rf the JjaJllJS^^^&^f 
]tt>eHant. 

Sect. 13. When the party complained of is within the state, the How to be fil- 
libel may be filed in vacation, in the office of the clerk of the court SSsrw^tSJf^. 
which has jurisdiction of the cause ; in which case, a sununons to 
appear and answer thereto shall be signed bv the clerk, and served 
on the adverse party fourteen da]rs at least before the sitting of the 
court. 1785, 69. 

Sect. 14. The service, in the case aforesaid, shall be made by Same mbject. 
delivering to the adverse party an attested copy of the libel and of 
the summons, or by leaving such copy at the place of his or her 
abode ; but no such service, by leaving a copy at the place of abode, 
shall be deemed sufficient, if it shall appear that the party had not 
been there after the same was left, unless it shall also appear that he 
or she actually had jpersonal notice of the suit. 1785, 69. 

Sect. 16. If the party ccMnplained of is without the state, the Howiobefiied, 
libel may be presented to the supreme judicial court, in any county ; Sf iSotTi^' 
and the adverse party shall, in such case, be summoned to appear advene party is 
and answer to the libel, at the court having jurisdiction of the cause, <>"* of **>•»♦»*•• 
either by a pubBcation of the Kbel, or the substance thereof, with the 
order of the court thereon, in one or more newspapers, to be desig- 
nated in the order, or by delivering to the party an attested copy of 
the libel and summons^ or in such other manner as the court to which 
the libel is presented shall, under the circumstances, consider to be 
most proper and effectual. 1785, 69. 

Sect. 16. The libel may in all cases, at the optbn of the libd- '"***t^T^,^ 
lant, be presented in the first instance to the court, in the manner Z^l^ case?, 
prescribed in the preceding section, \diether the adverse party is 
within or without the state ; and in such case, the adverse party shall 
be summoned as therein provided. 

Sect. 17. Whenever the party complained of shall not appear. The court may 
.and the notice of the pendency of the libel shall be considered by JJlJi^e^^hen' 
the court to be defective or insufficient, the court may in their dis- necessary, 
cretion order such further notice to be given, as they sbill, under the 
circumstances, consider to be proper. 

Sect. 18. If the respondent is insane at any time during the Guardian to be 
pendency of the suit, the court shall appoint some suitable person as JJI^JJJJJ^ ^ 
a guardian, to appear and answer for him or her, in like manner as a sfKmdent. 
guardian is appomted for an infant defendant, in a suit at common 
law. 

Sect. 19. If any persons, after being divorced from the bond of PenaJty for co- 
matrimony, for any cause whatever, shall cohabit as husband and wife, JjJ'olSf fr^' * 
or shall live tc^ther in the same house, they shall be liable to all the tbe bond of 
pains and penalties provided by the laws against adultery. 1785, 69. matrimony 

Sect. 20. A divorce for the cause of adultery, committed by or the issue of 
the wife, shall not affect the legitimacy of the issue of the marriage ; ^ v^rnBge in 
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ease of adoite- but the legitimacy of such children, if questioned, shall be tried and 
ry of the wife, determined according to the course of the common law. 1786, 69. 
isioe of a mmr- Sect. 21. Upon the dissolution, by a divorce or sentence of 
nroCbl^ " nullity, of any marriage that is prohibited on account of consanguin- 
^'^^ * ' ity or affinity between the parties, or of any marriage between a white 

Crson, and a negro, mdian or mulatto, the issue of the marriage shall 
deemed to be illegitimate. 
Of ^marriage Sect. 22. Upon the dissolution of a marriage on account of the 
noMgTo/in- non-age, insani^ or idiocy of either party, the issue of the marriage 
tanity. shall be deemed to be in all respects me legitimate issue of the parent, 

who, at the time of the marriage, was capable of contracting. 

Of a marriage Sect. 23. When a marriage is dissolved on account of a prior 

ac^DOTTof**" carriage of either party, and it shall appear that the second marriage 

prior marriage, was contracted in good faith, and with the full belief of the parties 

that the former wife or husband was dead, that fact shall be stated in 

the sentence of divorce, or of nullity ; and the issue of such second 

marriage, bom or begotten before the commencement of the suit, 

shall be deemed to be the legitimate issue of the parent, who, at the 

time of the marriaee, was capable of contracting. 

Wife to be pro- Sect. 24. After the filing of a libel for the dissolution of a mar- 

iiraSt during" "^®5 ^^ ^^^ * divorce, whether from the bond of matrimonjr, or from 

the pendency of bed and board, the supreme judicial court, whether sittmg in the 

the libel. county in which the libel is filed or in any other county, may, on the 

petition of the wife, prohibit the husband fix)m imposing any restraint 

on her personal liberty, during the pendency of the h*bel. 1820, 56. 

Order of the Sect. 26. The court may, in like manner, on the application of 

custody of*^S? either party, make such order concerning the care and custody of the 

children, pend* minor children of the parties, durine the pendency of the libel, as 

ing the Ubel. gj^^ y^^ deemed expedient, and for me benefit of the children. 

1820, 56. 
Same, aAer a Sect. 26. Upon decreeing the dissolution of a marriage, and 
also upon decreeing a divorce, whether fix>m the bond of matrimony, 
or fi-om bed and board, the court shall have power to make such fur- 
ther decree as they shaJl deem expedient concerning the case, custo- 
dy and maintenance of the minor children of the parties, and to de- 
termine with which of the parents the children, or any of them, shall 
remain ; and the court may fi'om time to time afterwards, on the pe- 
tition of either of the parents, revbe and alter such decree concern- 
ing the care, custody and maintenance of the children, and make a 
new decree concerning the same, as the circumstances of the parents 
and the benefit of the children shall, in their judgment require. 

1820, 56. 

Upon every di- Sect. 27. Upon the dissolution of a marriage by a divorce or 

for'aduhery^of Sentence of nullity, for any cause excepting that of adultery commit- 

the wife, she ted by the wife, and also upon every divorce fi'om bed and board, the 

real Mtafe!**' ^^^ ^^^ ^ entiUed to the immediate possession of aU her real estate 

in like manner as if her husband were dead. 1785, 69. 

And such part Sect. 28. Upon evcry such dissolution of a marriage as is speci- 

wiaie' as'2^' ^^^ '" ^® preceding section, and also upon every divorce fix)m bed 

court thai] or- and board, the court may make a further decree for restoring to the 

^'' wife the whole, or such part as they shall think just and reasonable, 

of the personal estate that shall have come to the husband by reason 



Digitized by 



Google 



TITLE vu.] Chap, 76. Sect. 29 — 34. 119 

of the marrii^, or for awarding to her the value thereof in money to 
be paid by the husband. 

1786, 69. 1805, 67. 1810, 119. 1823. 73. 1828, 66. 

Sect. 29. Upon every divorce for adultery committed by the Court may ap. 
husband, and also upon every divorce from bed and board for any J? *^^J^y 
cause whatever, when any personal estate of the wife, or money in anrarded to the 
lieu thereof, shaU be awarded to her as provided in the preceding sec- ^^^' 
tion, the court, instead of ordeiing the same to be delivered or paid 
mto the hands of the wife, may m their discretion order it to be de- 
livered or paid to a trustee or trustees to be appointed by the court, 
upon trust to invest the same, and to apply the mcome thereof to the 
support and maintenance of the wife, and of the minor children of the 
marriage, or any of them, in such manner as the court shall direct ; 
and also to pay over the principal sum to, and among the wife and 
children of the marriage, in such proportions and at such times as 
shall be ordered by the final decree of the court in the premises ; re- 
gard being had, in the disposition of the said income as well as of 
the principal sum, to the situation and circumstances of the wife and 
the children : and the said trustees shall give such bonds as the court 
shall require for the faithful performance of their trust. 1824, 138. ' 

Sect. 30. Whenever the court shall think proper to award to Husband my 
the wife anv of her personal estate, or any monejr in lieu thereof, oaihaTio pe^" 
they shall nave power to require the husband to disclose on oath, wnaietiateof 
what personal estate has come to him by reason of the marriage, and * ^ ®' 
how me same has been disposed of, and what portion thereof still re- 
mains m his hands. 1786, 69. 

Sect. 31. Upon every divorce for adultery committed by the incemuKasea 
husband, and also upon every divorCfe from bed and board for any be^aliow^^ 
cause whatever, if the estate and effects restored and assigned to the aiimonj, &o. 
wife shall be insufficient for the suitable support and maintenance of 
herself and of such children of the marriage as shall be committed to 
her care and custody, the court may further decree to her such part 
of the personal estate of the husband, and such alimony out of his es- 
tate, as they shall deem iust and reasonable, having regard to the 
ability of the husband, and to the character and situation of the par- 
ties, and aU the other circumstances of the case. 

1786, 69. 1805, 67. 1810, 119. 1828, 66. 

Sect. 32. When a divorce shall be decreed for the cause of '«» T'**^ «^«« 
adultery committed by the husband, the wife shall be entitled to her er/ 
dower in his lands in the same manner as if he were dead ; but she 
shaU not be entitled to dower in any other case of divorce from the 
bond of matrimony. A divorce from bed and board shall not bar her 
claim to dower. 1786, 69. 

Sect. 33. When a divorce shall be decreed for the cause of adul- Fp^*1*^®"^^ 
tery conmiitted by the wife, the husband shall hold her personal estate wUe. her^bua^ 
forever ; and he shall also hold her real estate so long as they shall bandto^idber 
both live ; and he shall survive her, and there shall have been issue of **^**' 
the marriage bom alive, he shall hold her real estate for the term of 
his own life, as a tenant by the curtesy. 1786, 69. 

Sect. 34. In the case last mentioned the court may by their de- Saving whatis 
cree allow to the wife for her subsbtence as much of her said person- her wSsMtcnce. 
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Security for 
pajnMatof 
afimoDy. 



Decree respect- 
ing alimooy, 
&c., may be re- 
vised and alter- 
ed. 



Costs upon a 
petition for that 
purpose. 

Practise of pro- 
ceedings in 
suits under this 
chapter. 



Effect of a di- 
vorce obtained 
out of this state. 



Same subject. 



at or real estate, or of tbe income thereof^ as they shall judge necessa* 
ry. 1785, 69. 

Sect. 35. In aD cases when aUmoajr or other annual aUowance 
shall be decreed for the wife or children, the cocort may in their dis- 
cretion reqinre sufficient security to be giren for the payment thereof 
according to the terms of the decree. 1820, 57. 

Sect. 36. After any decree for alimoi^, or other annual allow* 
ance for the wife or children, and also after a decree for the appoint- 
ment of trustees to receive and bold any property for the use of the 
wife or children, as before provided, the court may from time to 
tune, on the petition of either of the parties, revise and alter their de- 
cree respecting the amount of such alimony or other annual allows- 
ance, and the payment thereof, and also respecting die appropria- 
tion and payment of the principal and income of the property so held 
in trust, and shall have power to make any decree respecting any of the 
said matters which they might have made in the origmal suit. 

1785, 69. 1824, 138- 

Sect. 37. Upon every petition to revise and alter any decree 
made by force of this chapter, the court may, at their discretion, award 
costs to either party, as justice and equi^ shall require. 1820, 56. 

Sect. 38. The supreme judicial court shall have power, in all 
cases where the course of proceeding is not specially prescribed, to 
hear and determine all matters coming within the purview of this 
chapter, according to the course of proceeding in ecclesiastical 
courts, and in courts of chancery ; and to issue process of attach- 
ment and of execution, and other proper process necessary for the 
despatch and final determination of sucn causes. 

1785, 69. 1820, 56. 

Sect. 39. When any inhabitant of this state shall go into any 
other state or country, in order to obtain a divorce for any cause 
which had occurred here, and whilst the parties resided here, or for 
any cause which would not authorize a divorce by the laws of this 
state, a divorce so obtained shall be of no force or effect in this 
state. 

Sect. 40. In all other cases, a divorce decreed in any other 
state or country, according to the law of the place, by a court having 
jurisdiction of die cause and of both of the parties, shall be valid 
and effectual in this state. 



NOTES. 



Section 1, 2. The marriages here specified, being prohibited by the pre- 
ceding chapter, are considered as absolutely void ; but as in some of them a 
formal decree of divorce, or a sentence declaring the nullity of the marriage, 
seems to have been necessary by the English law, and a similar course is 
contemplated in our stats. 1785, c.69, and 1823, c.73, it may be useful to 
declare expressly that no such process is necessary. 
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Skct. S, 4. Although the law on this subject may be perfectly well set- 
tled, yet there may sometimes be a doubt whether the facts in any particular 
instance are such as to bring the case within the law. A marria^ may have 
been contracted in good faith, without the knowledge or suspicion of any 
legal objection to it ; and if afkerwards any such objection should be sug- 
grated, there ought to be a speedy and e&ctual mode of settling the ques- 
tion. It is not enough that it may be tried and determined, when it arises 
incidentally in any suit relating to the property, or other rights, of the par- 
ties or their heirs ; but they ought to have the means of bringing die case at 
once to a judicial determination. This is the object of these two sections. 
The third section, although new in terms, contains substantially the same 
provisions as the statute now in force ; but the proceeding is not strictly a 
divorce of an existing marriage, but a sentence declaring a supposed mar- 
nBffo to be null and void. It resembles the suit ofjactuiuion of marriage^ 
which is allowed in the same case by the English law. 

The fourth section resembles the suit in the English law, for the restora- 
tion of conjugal rights. It is not, however, made necessary by this section, 
that either party should have actually withdrawn from the society of the 
other. If there is any serious doubt as to the validity of the marriage, a libel 
mav be maintained by force of this section ; and the suit may be brought as 
well by the one who doubts the validity of the marriage, as by the other |>arty. 
Either of them, having conscientious scruples, or legal doubts, on this sub- 
ject, may desire to have them removed, although the other party has no such 
scruples or doubts. 

By the revised code of New York, a marriage solemnized when either 
party was under the affe of consent, may be annulled on the application of 
the party who was under age, but not on the application of one who was of 
the age of consent at the time of the marriage. By the law of that state, a 
marriage of thid kind is not considered as absolutely void ; but becomes so 
onlv from the time when its nullity is declared by a court of competent 
authority. It is therefore valid, without any new agreement after the parties 
are both of full age, unless the one who is under age thinks fit to annul 
it. By our law, as it is now understood, and by the provisions of the pre- 
ceding chapter, a marringe contracted when either party is under the 
ase of consent is absolutely void, unless confirmed by a new agreement 
alter the parties are of full age ; which agreement is testified by their con- 
tinuing to live together. Or course, it is in the power of the party who was 
of full age, as well as of the other, to render the marriage void, by withhold- 
ing such subsequent agreement ; and this third section follows out the same 
principle, by allowing a bill for annulling the marriage, to be maintained by 
the party who was of full age, as well as by the other. See ] Black. 
Com. 436. 

Sect. 5. This section provides for divorces for causes occurring after a 
legal marriage has been contracted. The two first of these causes are made 
grounds of divorce by stat. 1785, c. 69. The other, which is founded on a 
sentence of confinement in the state prison, is suggested by a provision on 
the same subject in the revised code of New York. The provision seems to 
recommend itself by obvious reasons of justice, as well as exi»ediency ; but 
if it should not so appear to the legislature, the latter part of this section 
may be expunged, without requiring any change in the other parts. 

Sect. 8--11. These sections are new in terms, but are in accordance 
with the law as it is supposed to be now settled ; and they are proposed only 
for the purpose of adopting and confirming the established practice. 

Sect. 12. It has been decided that a libel for divorce cannot be filed by 
the guardian of a spendthrift ; because the ward in that case is not supposed 
to be insane, but is legally capable of prosecuting the libel himself. 7 Mass. 
Rep. 96. But when the respondent in such a suit had become insane, it was 
considered that he mi^ht appear and answer to it by guardian. 13 Mass. 
Rep. 412. And it is evident that a partv may have good cause for a divorce, 
when, from infimcy or insanity, he or she is incapable of prosecuting the suit 
in person. In such a case there seems to be no objection to allowing the 
suit to be conducted by a guardian, or next friend, as is done in the case of 
an infant plaintiff, in actions at common law. 

Sect. 13, 14. These sections are taken from stat 1785, c. 69, § 8, ex- 
PART II. 16 
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cepting the provieion at the close of the 14tb seotioii, as t« the respondent's 
aJbeence at the time when the susirooDS is hsSk. Tkis is proposed in oon* 
formity with the opinion of the supreme court, upon the ezistiBff statute. 7 
Mass. R. 502. 6--^. 

Sect. 1& This is taken from stat. 1765, c. €9, § i8, with some addition, te 
make it conform to the eonstructaoo that Jbas been ayen to that ttatute. 13 
Mass. R. 312. 

Sjsct. 16. Bj the law amw in force, if the respondent is within the slate, 
he must he peivonally senred with the summons ; and this course of proceeds- 
mg cannot he dispensed wkh under any circumstasktes. But it may happen 
that he may be within the state when the libeliant hdieves him to be absent, 
or he may purposely contrive to evade the service of urocess ; and it is 
theoefore proposed in this section, to allow the libel in aH cases U> be filed 
in court, and notice to be given in such manner as the couit shaU order. 
The reason for allowing the hbel to be filed in the clerk's office in vacation, 
and a summons to be taken out, returnable at the foUowing term, seems to 
have been to expedite the suit, and to save expense to the libeliant. But if 
die libeliant finds it more convenient to take the other course, there seems to 
be no objection to it ; especially as it is equally beneficial to the respondent. 

Sect. 17. The same rigorous construction of the existing statute pre* 
vents the court firom ordering a new, or further notice, wlien the form pre- 
scribea has not been strictly pursued ; and the consequence is, that the lib^ 
must be dismissed, and the libeliant must begin the suit anew. It is proposed 
in this section, to remedy this inconvenience, by authorizing the court in 
such cases to order such fiuther notice as may be necessary or proper. 

Sect. 18. This is proposed in accordance with the opinion of tlie su- 
preme court, upon the law now in fi>rce. 13 Mass. R. 413. 

Sect. 19. The stat 1785, c. 69, contains a provision to this efiect, with 
regard to some of these divorces ; and it is presumed that the same reason 
will apply to all others, by which the marriage is absolutely dissolved. 

Sect. 21. This section is new in terms, but is presumed to be in accord- 
ance with the present law. The marriages bein^ absolutely void firom the 
beffinninff, it follows that the issue must be illegitimate. 

Sect, la. The same consequence would probably follow, in the case of 
marriages solemnized when either pcuty was incapable of contracting, on 
account of infancy or insanity. Biu if it is improper thus to impose an heir 
upon a parent who is legallv incompetent to form a matrimonial contract, 
it does not perhaps follow that the parent who was competent, should be 
permitted to bastardize and abandon the children to whom he has given 
birth. And if it should happen that the party who is competent had fi>rmed 
the connection innocentlv, and without any knowledge of the incapacity of 
the other party, it would be a cruel aggravation of such a misfortune to ren- 
der illegitimate his innocent issue. It is with these views that this section is 
respectfully proposed to the consideration of the legislature. 

The revised code of New- York contains a provision of this kind in the 
case of the dissolution of a marriage on account of idiocy or lunacy. 

Sect. 23. This section also is taken from the New-York code ; and is 
founds on principles analogous to those mentioned in the preceding note. 

Sect, 27, 28. These provisions are taken substantially from the statutes 
cited in the text, and are extended to all cases where the marriage was orig- 
inally unlawful, and void, or voidable. The statutes referred to, do not ex- 
tend to divorces on account of the infancy of either party, nor to the divorce 
of a white person firom a negro, Indian, or mulatto ; but the reasons seem to 
apply to these divorces as strongly as to the others. 

The Stat 1828, c 55, makes an express provision that certain debts and 
other property belonging to the wife, shail be and rewunn her $oU property 
afler a divorce fix>m bed and board. This provision is inconsistent with the 
preceding section of the same statute, and also with the 27th section now 
proposed, by which the court has a discretionary power to assign to the wife 
the whole, or a pai% of her personal estate, as they shall think just and rea- 
sonable. It appears also to be unnecessary, as all such property is included 
in the description ^ of estate that shall have come to the husband by reason 
of the marriage ;'' and the court has power to assign it without any express 
provision. This clause is accordingly omitted. 
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Sect. 99. This provisioii is ehemged from Uiat contained in stat. 1824, c 
138, BO far as to confine its operation to eases where the marriage was origi- 
nally valid. In these cases the property to which this section applies, is, by 
the decree of the court, taken from the husband, and is appropriated to the 
support of the wife and of the children, if there be any ; all of whom he is 
bound to maintain. It is therefore not unreasonable that the court should 
be authorized, when making this provision for the wife and children, to ap- 
point trustees, who may take care of the property, and see that it is applied 
to the purpose to which it is so appropriated. But if a maniage is dissolved 
or annulled, as having been originally unlawful and void, or, in other words, 
if there has never beeu between the parties any marriace recognized by the 
law, the personal estate of the woman has never ceased to be her property ; 
and there seems to be no reason, either of justice or policy, for authorizing 
the court in such a case to take this personal estate out of her hands, and to 
deprive her of the use or control of it 

Sect. % The stats. 1785, c. 69, and 1820, c. 56, ^ve to the court the 
powers here specified, in general terms, and without mdieating the source 
from which the forms of process and noodes of proceeding may be derived. 
It may prevent inconvenience to the courts, and trouble to practitioners, to 
refer them to the established course of proceedings in ecclesiastical and chan- 
cery courts ; especially as the supreme court is still authorized to modify and 
reffulate those proceedings, as shall be found neces^aiy or convenient. 

Sect. 39. This section is proposed in confirmation of the construcdon 
l^ven by the supreme court to the existing statute. 14 Mass. R. 227. 

If a sufficient cause for a divorce, adultery for example, bad occurred in 
another state or country, whilst the husband and wife resided there, and they 
should afterwards remove into this state, our courts would, by force of the 
10th and 1 1th sections of this chapter, be incompetent to decree a divorce 
for that cause. It seems therefore reasonable that the injured party in such 
a case should be permitted to apply for a divorce to the courts of the coun- 
try that had jurisdiction of the parties, and of the offence, at the time when 
it was committed; and that if a divorce is decreed by those courts, it should 
be deemed effectual in this Commonwealth. It is for this reason that the 
prohibition in this 38th section is confined to divorces for a cause which had 
occurred in this Commonwealth, and whilst the parties resided here. This 
last clause is intended to meet the case, when the offence should be commit- 
ted within our territory, and yet the courts of sume other state should have 
jurisdiction of the cause. For example, if the married persons are inhabi- 
tants of Connecticut, and one of them should come into this state and com- 
mit the offence, our courts could not decree a divorce ; but the courts of 
Connecticut would, it is presumed, take cognisance of the case. This cause 
of divorce, therefore, though occurring here, yet, as it did not occur whilst 
the parties resided here^ would not be within the prohibition. 

Sect. 40. This is founded on the rule established by the comity of all 
civilized nations ; and is proposed merely that no doubt should arise on a 
question so interesting and important as this may sometimes be. 



CHAPTER 77. 

GENERAL PROVISIONS CONCERNING HUSBAND AND WIFE. 

Seotion 1. Married woman in the absence of her hatband, may be autborixed to 
seU, &c. 
f . Alto to demand her personal property, and give a diteharge. 

3. And may dispose of it, at if the were unmarried. 

4. May be authorized to contract, and to sue and defend, &e. 
6. And to execute all necestary deeds and inttruments. 
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Sbctiov 6. Sach powers to be exercised only during the absence of the husband. 

7. Her contracts so made shall bind her and her husband. 

8. Liable to be sued as an unmarried woman. 

9. The husband, if he returns, may be admitted to prosecute or defend jointly 

with her. 

10. If not so admitted, the suit to proceed as if she were unmarried. 

11. The course of proceeding on such a petition by a married woman. 

If. The wife may release her dower on a sale by the guardian of her husband. 

13. May join with the guardian in a sale of her own real estate. 

14. The proceeds of such sales, how to be disposed of. 

16. A married woman, coming into this state without her husband, shall be 

authorized and liable, as if unmarried. 
16. The arrival of her husband afterwards, how to affect her contracts, 6te. 

Married wo- SECTION 1. When any married man shall absent himself from 
man, in the ab- the State, abandoning his wife and not making sufficient provision for 
h^bLid, may ^^ maintenance, the supreme judicial court may on the petition of 
be authorized to the wife, authorize her to sell and convey her real estate or any part 
sell, &c thereof, and also any personal estate which shall at any time have 

come to the husband by reason of the marriage, and which may re- 
main within the state undbposed of by him. 1787, 32. 
Also to demand Sect. 2. The court may also, upon the petition of such wife 
herperaonal authorize any person holding money or other personal estate, to 
give*a Jis-*° which the bisband is entitled in her right, to pay and deliver the 
^^rg^* same to the wife, and may authorize her to give a discharge for the 
same ; which discharge shall be as valid as if made by the husband. 

1833, 127. 
And maydis- Sect. 3. All the proceeds of such sales, and all other money 
pose of It, as if and personal estate, wWch shall come to the hands of the wife by 
married!^ on- f^^^^^ ^f ^j^jg chapter, may be used and disposed of by her, during 
the absence of her husband, as her own property, in the same man- 
ner as if she were unmarried. 
Maybe author- Sect. 4. The court may further authorize such married woman 
iz^ to contract, to make any contract, under seal or otherwise, in her own name ; 
defend/Stc.*" ^^^ ^^ to commence, prosecute and defend, any suit in law or 
equity, to final judgment and execution, in like manner as if she were 
unmarried. 1787, 32. 

And to execute Sect. 5. Every woman so authorized shall have power to 
aiinecessary make and execute any deeds and other instruments in her own name, 
strumems. "" and to do all other lawful acts, that may be necessary or proper to 
carry into effect the powers so granted to her. 1787, 32. 

Such powers to Sect. 6. The power so granted to a married woman shall con- 
be exercised tinue and may be exercised durine; the absence of her husband from 

only dunnr the , / , ° , ^^_ _^ 

absence ofthe the State, and no longer. 1787, 32. 

husband. Sect. 7. All contracts lawfully made by any married woman by 

M^made^aii ^^"® ^^ ^"^^ power, shall be binding on her and her husband, in 
bind her and like manner as if they had been made by her before their intermar- 
her husband, ^ggg . ^^^ during the absence of her husband from the state she 
shall be liable to be sued thereon as if she were unmarried. 

1787, 32. 
Liable to be Sect. 8. She shall also be liable to be sued in like manner for all 
•«^M an un- other acts and things, done by her during the continuance of the 
man. ^^ power SO granted to her. 1787, 32. 
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Sect. 9. No suit wherem such woman shall be a party under Hnsbwid if he 
the provisions of this chapter, shall be abated by the return of her bus- Smittedicr 
band into the state ; but he may, on his application, be admitted to §2**T'*-^ii 
prosecute or defend the suit joindy with her, in like manner as if withTher.***" ^ 
they had intermarried after the commencement of the suit. 

1787, 32. 

Sect. 10. If the husband shaD not be admitted as a party in the JJ[j **Jt!|*^ *^*" 
suit, it shall proceed to judgment and execution as if he had not re- proJ:eed M^lf^ 
turned to the state ; and any judgment recovered against the wife may she were on- 
be afterwards enforced against him, in like manner as if it had been ™*™^- 
rendered against her before their mtermarriage. 1787, 32. 

Sect. 11. Every such petition shall be heard and determined in Coane of pro- 
the supreme judicial court in any county ; and the petition shall be ^^^StiUon 
presented, and notice thereof given, m the manner prescribed for by a married 
presenting and giving notice of libels for divorce, in cases when the '^**"*»"- 
adverse party is without the state. 1787, 32. 

Sect. 12. When the guardian of any married man shall be duly ^^'•j"*? "' 
licensed to sell the real estate of his ward, the wife of the ward may, onMiehygwu^ 
if she thmks fit, job with the guardian in the conveyance, and there- diw» of her hot- 
by release her right of dower in the granted premises, in like manner 
as she might have done by jobing in a conveyance thereof made by 
her husband, if he had been under no legal disability. 1823, 146. 

Sect. 13. When such guardian is licensed to sell the bterest of May join Um 
the ward b any real estate of his wife, the wife may, if she thinks fit, Sj^f*bcr*own 
join with the guardian b the conveyance, and thereby sell and con- real estate, 
vey all her estate and interest b the granted premises, in like man- 
ner as she might have done by a conveyance thereof made jobdy 
with her husband, if he had been under no legal disability. 

1823, 146. 

Sect. 14. In case of any such release by the wife of her right of Proceed* of 
dower, or of any such conveyance of her own estate, the proceeds ^^be^dlsiK^ 
of the sale may be so bvested and disposed of as to secure to her the oC 
same right, use and benefit of and b the principal sum and the in- 
come thereof that she woidd have had of and in the real estate and 
the income thereof, if it had not been sold : and any agreement made 
between her and the guardian for securing and disposbg of the pro- 
ceeds, or any part thereof, for the purpose aforesaid, being approved 
and confirmed by the probate court for the county b which the 
guardian was appobted, or by the supreme court of probate, shall be 
valid and binding on all persons interested b the estate ; and may 
be enforced in either of the said courts, or by an action at com- 
mon law as the case may require. 1823, 146. 

Sect. 15. When any married woman shall come from any other Married wo- 
state or country bto this state without her husband, he havbg never wan^oming 
lived with her b this state, she shall be authorized to transact busi- UriOioa^herhas- 
ness, to make contracts, and to commence, prosecute, and defend band, |^i be 
suits, in her own name, and to dispose of her property which may be 5abie"as if m- 
found here, b like manner b all respects as if she were unmarried ; married, 
and she shall also be liable to be sued, as if she were unmarried, 
upon all contracts, and for all other acts, made or done by her after her 
arrival in this state: and she may make and execute any deeds and 
other instruments in her own name, and do all other lawful acts, that 
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natty be'necesBafjr of proper to carry into efibct the powers so grant- 
ed to her. 

Si:cT. 16. In ease the hnsband of any such woman shall after- 
wards come into diis Commonwealth,, his arrival here shall have the 
same effect with' regard tx> any suit then pending in which she is a 
party, and to any contract or business transacted by her under the 
power granted in the' preceding section, as if they had been first mar- 
ried at the time of his arrival here, and shsll have no other e&ct 
whatever. 



NOTES- 



Section 3. The statute 1787, c 32, makes no provision as to the pro- 
ceeds of any sales made by the wife, it being no doubt intended that she 
should dispose of them as her own property. This is express^ enacted ill 
this diird section. 

Sect. 7, 8. These two sections provide that the wife shall be liable to be 
sued, as if she were unmarried. This is not fully expressed in the stat 1787, 
c. 32, but seems to be required lis a consequence of the powers gnmtad to her. 
It is in vain to authorize her to make contracts, unless she can be compelled 
by legal process to perform them ; as no one could in such case safely make 
a contract with her. And as to her other acts, whilst she has the privilej^s 
of a single woman, it seems reasonable that she should exercise those privi- 
leges under the corresponding responsibility. 

Sect. 9, 10. These sections are intended to express fully and distinctly 
what seems to be necessarily implied in stat. 1787, c. 32. 

Sect. 1 1 — 14. The stat. 1823, c. 146, authorizes an agreement, to be made 
between the guardian and the wife, as to the disposition of the proceeds of 
the sale ; but gives no intimation as to the namre of such an agreement. It 
was undoubtedly intended to enable the wife to secure to herself the same 
interest in the proceeds, that she would have had in the real estate ; as oth- 
erwise she could not generally be expected to join in the conveyance. If it 



is the wife's land that is sold, she and her heirs may justly claim the whole of 
the proceeds after the death of the husband. If it is the husband's land, in 
which she releases her right of dower, she may claim the income of one 
third of the proceeds after the death of her husband, to be paid to her during 
ber life. And in either case she may be entitled to a maintenance, in whole 
or in part, during the life of her husband, according to the whole amount of 
his estate, and all the other circumstances of the case. 

The thirteenth section is framed to meet these views : and to authorize 
the guardian and the wife, with the approbation 6fthe court, to agree on such 
a disposition of the proceeds of the sale as shall be just and reasonable, ac- 
cording to the circumstances of each case. 

Sect. 15, 16. The provisions contained in these two sections are not 
found in our existing statutes ; but they have been substantially adopted and 
recognized in our courts ; and are respectfully proposed here, as being inti- 
mately connected with the subject of this chapter, and for the purpose of set- 
tling the law on this point. See 15 Mass. Rep. 31. 6 Pick. Rep. 89. 

In the two cases which have been decided in the supreme court, the wife 
was deserted by her husband, and came into this Commonwealth to maintain 
herself by her own labor. That circumstance undoubtedly ftimisbes a strong 
reason for the proposed law ; but it is not supposed to be necessary to confine 
the provision to that case. It may often be diflScult to prove that fact^ when 
it exists ; and even if it does not exist, and if the married woman comes here 
with the assent of her husband, and without any intention of separating from 
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bim, yel whHst sbe is hem ftlQiie,^eMi deprWed of hie protection, and ii be- 
yond bis cootroL It would Id sucb a case be an iDcooveiueDce to ber, and 
a bmttebipon tboae wbo dealt witb her, if sbe could not sue nor be 8ued,oor 
transact any common business in her own name. It is accordingly propo- 
sed, by tbe fifteenth section, to put sucb a woman on the same footin^^, as «a 
all transactions of business, as if sbe were unmarried, without inquinng into 
the cause or motive of her coming into the state. 

If the husband should follow his wife to this state, it is not intended to de- 
prive him of any marital rights, or to exempt him from any liabilities. It is 
accordingly proposed to consider his arrival here, so far as it may affect any 
business transacted by the wife, in the same light as if they had been then 
first married. This provision is supposed to be just and reasonable in itself; 
and it is also convement; inasmuch as the effect of a marriage on any suit 
or other business in which the wife is a party, is well understood and set- 
tled, and therefore need not be specified at length in the statute. 



CHAPTER 78. 

OF PARENTS AND CHILDREN. 

Skction I. Parents and children boand to maintain each other. 

J. The case of a child, having property of his own. 

3. A fhther may appoint a guardian by will. 

4. Children may be bound as apprentices by their parents. 

5. An illegitimate child by his mother. 

6. The power of a mother ceases during a second marriage. 

Section 1. Parents shall be bound to mmntain tfaeir children Parents and 
when poor and unable by work to maintain themselves ; and children f^''£?°« ^^^ 

,,,,*, , .•'.,. • I !•! • *** maintain 

shall be bound to mamtain their parents m the uke circumstances ; each other, 
according to the provisions contained in the chapter of the support 
of paupers. 

Sect. 2. If any minor, who has a father living, has property, Caseof achUd, 
the income of which is sufficient for his maintenance and education ^^"g^own^'^^ 
in a manner more expensive than the father can reasonably afford, 
regard being had to the situation of the father's family, and to all the 
circumstances of the case, the expenses of the maintenance and edu- 
cation of such child may be defrayed out of the income of his own 
property, in whole or in part, as shall be judged reasonable by the 
probate court ; and the charges therefor may be allowed accordingly 
m the settlement of the accounts of his guardian. 

Sect. 3. Every father may, by his last will, appoint a guardian Father may ap- 
for his minor children, as provided in the chapter of guardians and J^' bV^JJ^ *" 
wards. 

Sect. 4. Minor children may be bound as apprentices or ser- Children may 
vants by their father, and m case of his decease by their mother, in ^enUces by*** 
the manner provided in the chapter of masters, apprentices and their parenu. 
servants. 

Sect. 6. The mother of an illegitimate child shall have power illegitimate 
to bind him, during the lifetime of the putative father as well as after jJ'^J^^^f **" 
his decease. 
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TowT of a Sect. 6. The power of a mother to bbd her children, whether 

diu^a^fec^d J^P^ate or illegitimate, shall cease in case of her subsequent mar- 
marriage, riage; and shall not be exercised during the continuance of such 
marriage, either by herself or her husband. 



NOTES. 



The powers, duties and obligations of parents and children are so clearly 
and justly defined by the common law, as recognized and practised among 
us, that our statutes contain very few regulations on the subject. Some of 
these few find a more appropriate place under other chapters, so as to leave 
veiy little for the chapter now presented. 

SscTioir 2. It has been laid down in our courts, that a father is bound to 
support his child, notwithstanding the child has an estate suflScient for his 
own support; although a mother, in the like case, is not bound: and this is 
undoubtedly the general rule. See 2 Mass. Rep. 415. But this rule has 
been relaxed when the income of the child is lai^, in proportion to that of 
the father ; and when the pro8|>ectB, and the probable future condition of the 
child, demand an education more expensive than the father can reasonably 
afford. This section is respectfully uroposed, in order to remove any doubtt 
that might arise from the unqualifien terms in which the general rule is laid 
down. See 1 Cox's Rep. 80; Cooper's Rep. 52; 6 Johns. Rep. 566; and 
the books there cited. 

Sect. 5. This provision is founded on the rule, which is settled in our 
courts, that the mother of an illegitimate child ha^ a right to the custody and 
control of him. 2 Mass. Rep. 109. 

Sect. 6. This section is proposed for the purpose of settling the law, 
which seems to have been understood differently at different times. See 2 
Mass.Rep. 109; 4 — 675; 12 — 383,429. 



CHAPTER 79. 

OF GUARDIANS AND WARDS. 

Section 1. Gnardiant to be appointed by the judge of probate. 

2. A guardian of a minor, by whom to be nominated. 

3. The nomination may be made by a justice of the peace, in case, &c. 

4. The power and duly of the guai dian of a minor. 

6. A bond to be given by the guardian ; and the condition of it. 

6. A guardian of minors may be appointed by the will of their father. 

7. Testamentary guardians to give bond, unless, &c. 

8. A guardian ad litems and next friend, how appointed. 

9. A guardian of an insane person, how appointed. An inquisition to be had. 

10. The proceedings on the inquisition. 

11. The power and duty of the guardian of an insane person. 

12. A guardian of a spendthriA, how appointed. 
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SsoTiOH 18. The same subject. 

14. Ck>ntraeu of the spendthrift, pending the proceedings. 

15. The expenses of tlie spendthrift in opposing the complaint. 

16. Assessors to act instead of overseers or selectmen, in case, 3cc 

17. The power and doty of the guardian of a spendthrift. 

18. 19» SO. General powers and duties of all guardians. 

SI. Of the inventory of the estate, and of accounting therefor. 
SS. Courts may direct sales and investments. 

55. Guardians, when and how removable. 

S4. A new bond may be required in case, &e. 

S). The proceedings in a suit on a guardian's bond. 

56. The proceedings for recovering effects concealed. 

57. €hiardians may be appointed for persons out of the state. 

58. The powers and duties of such guardians. 

59. A bond to be given by them. 

90. The guardianship first granted, to extend throughout the state. 

31. The compensation of guardians. 

3S. An account may be allovred on the oath of one out of two guardians. 

33. Construction of the words " insane," and " spendthrift." 

Section 1. The judge of probate in each county, when it Guardians to 
shall appear to him necessary or convenient, may appoint guardians ^ IS^^I^ci 
to minors and others, being inhabitants of or residents in the same pi^>bate."^^ 
county, and also to such as shall reside without this state, and have 
any estate within the same. 1783, 38. 1817, 190, § 1. 

Sect. 2. If the minor is under the age of fourteen years, the Guardian of a 
judge of probate may nominate and appoint his guardian ; and if he JJ*be'iio«iiM^" 
IS above the age of fourteen years, he may nominate his own guar- ted. 
dian, who, if approved by the judge, shall be appointed accordingly: 
and if the guardian, nominated by such minor, snail not be approved 
bv the judge, or ijf the minor shaU reside without this state, or if, 
aner being cited by the judge, he shall neglect to nominate a suitable 
person, the judge may nominate and appoint the guardian in the same 
manner as if the minor were under the age of fourteen years. 

1783, 38. 

Sect. 3. When such minor, beins above the age of fourteen NominaUon 
years, shall reside more than ten miles from the place of holdins the ?»/ ^ "?^? 

•'^'i ,. ..^ j«*^i. •/• J . before a lusuce 

next probate court, his nommation of a guardian may be certined to of the peace, in 
the jud^e of probate by a justice of the peace, or by the town clerk; «•»•» ^* 
which shall have the same effect as if made in the presence of the 
judje. 1783, 38. 

Sect. 4. Every guardian appointed as aforesaid shall have the Power and duty 
custody and tuition of the minor, and the care and management of all ^ lI^LKII^**" 
his estate ; and shaU continue in office, until the minor shall arrive at 
the age of twenty-one years, or until the guardian shall be discharged 
according to law : provided however, that the father of the minor, if 
living, and in case of his death the mother, while she remains unmar- 
ried, being themselves respectively competent to transact their own 
busmess, shaU be entitled to the custody of the person of the minor, 
and to the care of his education. 

Sect. 5. Every such guardian shall give bond, with surety or Bondtobegir- 
sureties, to the Judge of probate, in such sum as the judge shall J?^^ i^^JUUl 
order, with condition as follows : ditioa of it. 

First, to make a true inventory of aU the real estate, and all the 
17 
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goods, chattels, rights and credits of the ward, that shall come to his 
possession or knowledge ; and to return the same into the probate 
court at such time as the judge shall order: 

Secondly, to dispose of and manage all such estate and effects ac- 
cording to law, and for the best interest of the ward ; and faithfully to 
discharge his trust in relation thereto, and also in relation to the cus- 
tody, education and maintenance of the ward : 

Thirdly, to render an account on oath of the property in his 
hands, including the proceeds of aU real estate sold by him, and of 
the management and disposition of all such property, within one year 
after his appointment, and at such other times as the judge of pro- 
bate shall direct : and 

Fourthly, at the expiration of his trust to settle his accounts with 
the judge of probate, or with the ward, or his legal representatives, 
and to pay over and deliver all the estate and eSects remaining in 
hb hands, or due from him on such settlement, to the person or 
persons who shall be lawfully entitled thereto. 

1783, 38. 1817, 190, § 34. 
Goaidim of Sect. 6. Every father may by his last will in writing appoint 
•pSStti^Jy* a guardian or guardians for any of*^ his children, whether bom at the 
tte wUi of their time of making the will or afterwards, to continue during the minority 
foUier. ^f ^Q child, or for any less time ; and every such testam^itary guar- 

dian shall have the same powers, and shall perform the same duties, 
with regard to the person and the estate ot the ward, as a guardian 
appointed by the judge of probate. 
TefUmeiitary Sect. 7. Every such testamentary guardian shaU give bond in 
SSbSd^n- ^^ manner and with like condition, as is before required of a guar- 
HMi, A:e. ' dian, appointed by the judge of probate ; unless the testator sboll in 

his will order or request that such bond shall not be taken. 
Goardian ad Sect. 8. Nothing contained in this chapter shall impair or affect 
£eni ^,°^ the power of any court of common law, probate court, or court of a 
pointed. justice of the peace, to appoint a guardian to defend the interests of 

any mmor impleaded m such court, or interested in any suit or mat- 
ter there pending ; nor their power to appoint or allow any person as 
next friend for a minor, to commence or prosecute any suit in his 
behalf. 

Ouardiaii of an Sect. 9. When the relations or friends of any insane person, or 
lOMiie person , -, ., /•••I'^i *^.'. 

how appointed, the overseers of the poor m the town of which such person is an m- 

Inqomuon to habitant, or in which he resides, shaU apply to the iudge of probate 
to have a guardian appointed for him, the judge shall issue a commis- 
sion to the selectmen of the town or to any other suitable persons, 
to inquire into the fact of the allied insanity of such person ; and if 
upon the return of such inquisition, and upon an examination of the 
case before the judge of probate, it shaU appear that the person in 
question is incapable to take care of himself, the judge shall appomt a 
guardian of his person and estate, with the powers and duties herein- 
after specified. 1783, 38. 

J"**?^?fJ~ Sect. 10. The commissioners shall give notice to the supposed 

inqniti on. ^^^^^^^ person, of the time and place appointed by them to make the 

inquisition, not less than seven davs before the time so appobted, and 

the judge of probate shall give him a like notice of the time and 
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place of hearing before him upon the return of the inquisition ; and 
the supposed insane person may appear before the commissioners, 
and beiore the judge, and produce and examine witnesses, and be 
fully heard in opposition to the proposed guardianship. 

§ECT. !!• Every guardian so appointed for an insane person, JJ?!!IJJiS^*jy 
shaU have the care and custody of the person of the ward, and the L^mMpw- 
management of all his estate, until the guardian shall be legally db- ***^ 
charged : and he shall give bond to the judge of probate in like man- 
ner and with the like condition as is before prescribed with respect 
to the guardian of a minor, excepting that the provision relating to 
the education of the ward shall be omitted in the condition of the 
bond. 1783, 38. 

Sect. 12. When any person by excessive drinking, gaming, ^'"■^^ftlow 
idleness or debauchery of any kind, shall so spend, waste or lessen ap^ted. 
his estate as to expose himself or his &mily to want or suffering, or to 
expose the town, or the state, to charge or expense for the sup- 
port of himself or his family, the selectmen of the town of which 
such spendthrift is an inhabitant, or in which he resides, may present 
a complamt to the judge of probate setting forth the facts and cir- 
cumstances of the case, and praying to have a guardian appointed for 
him. 1783, 38. 

Sect. 13. The judge of probate shall cause notice to be given Swne mI^mi. 
to such supposed spendthrift of the time and place appomted for 
hearing the case not less than fourteen days belore the time so ap- 
pointed ; and if after a full hearing it shall appear to the judge that 
the person complained of comes within the description contained in 
the preceding section, he shall appoint a guardian of his estate, with 
the powers and duties hereinafter specified. 1783, 38. 

Sect. 14. After the order of^ notice has been issued, the com- Cootraetf oftiM 
plainants may cause a copy of the complaint, with the order of notice J^SinjMhe 
to be filed in the registry of deeds for the county ; and if a guardian p^MeSiogt. 
shaU be appomted upon such application, all contracts, excepting for 
necessaries, and all gifts, sales or transfers of real or personal estate, 
made by such spendthrift after such filing of the complaint in the reg- 
istry of'^deeds, and before the termination of the guardianship, shall he 
null and void. 1783, 38. 1818, 60. 1826, 63. 

Sect. 15. When a guardian shall be appointed upon such a ExpmMtoftlM 
complaint, the judge shall make an allowance to be paid bv the guar- ^|p^^!^2^i]]r 
dian for all reasonable expenses bcurred by the spendthrift in de- compiwaL 
fending himself against the complaint. 1826, 63. 

Sect. 16. When any insane person, or any person liable to be AflflesMm to 
put under euardianship as a spendthrift, shaU reside on lands not in- ^^^,!!^^^rM- 
chided within any incorporated town or city, all the acts authorized lectmeii, ia 
or required to be done in relation to the guardianship of such person, *'^' **• 
by the overseers of the poor, or by the selectmen, shall and may be 
dbne by the assessors of^ the district or tract of land on which such 
person resides, if there be any such assessors, and if not, by the 
selectmen of the oldest adjoining town in the same county. 

1833, 30. 

Sect. 17. Every guardian so appointed for a spendthrift shall Power mmI 
have die care and management of aU his estate until the guardian shall dluorii^^ 
be legally discharged ; and he shall give bond to the juc^e of probate thrift. 
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General powers 
and duties of aU 
guardians. 



in like manner and with the like condition as is before directed with 
respect to the guardian of an insane person. 1783, 38. 

Sect. 18. Every guardian appointed under the provisions of this 
chapter, whether for a noinor or any other person, shaD pay all just 
debts due from the ward, out of his personid estate if sufficient, and 
if not, out of his real estate, upon obtaining a license therefor, as pro- 
vided by law: he shall also settle all accounts of the ward, and de- 
mand, sue for, and receive all debts due to him, or may compound 
for the same, when necessary or expedient ; and shall appear for and 
represent the ward in all legal suits and proceedings, mJess where 
another person is appointed for that purpose, as guardian, or next 
friend. 1783, 38. 1806, 102. 

Same sabjeet Sect. 19. The guardian shall also manage the estate of the ward 
frugally and without waste, and apply the mcome and profits thereof, 
so far as may be necessary, for the comfortable and suitable mainte- 
nance and support of the ward and his family, if there be any ; and 
if the income and profits shall be insufficient for that purpose, the 
guardian may sell the real estate, upon obtaining a license therefor as 
provided by law, and shall apply the proceeds of such sale so far as 
may be necessary, for the mamtenance and support of the ward and 
his family. 1783, 38. 1806, 102. 

Sect. 20. The guardian is also authorized to job in, and assent 
to, a partition of the real estate of the ward, either upon a petition for 
partition, or otherwise ; and he may assign and set out dower in the 
said estate to any widow entided thereto ; and may appoint an ap- 

E raiser of real estate on any execution either against, or in favor of, 
is ward. 1783, 38. 1783,41. 

Of the invento- Sect. 21. Upon the taking of any inventory required by this 
imdo?accc«nt- chap^^rj the estate and effects comprised therein shall be appraised by 



Same sobjeet. 



ing tberefor. 
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and invest- 
ments. 
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three suitable persons, to be appointed and sworn in like manner as is 
required by law with respect to the inventory of the estate of a de- 
ceased testator or intestate ; and every guardian shall account for, and 
dispose of, the personal estate of the ward m like manner as is di- 
rected with respect to executors and administrators, in the five first 
sections of the chapter concerning the rendering of accounts by ex- 
ecutors and administrators. 1817, 190, § 34. 

Sect. 22. The judges of probate in their respective counties, 
and also the supreme judicial court, on the application of a guardian, 
or of any person interested in the estate of any ward, after notice to 
aU other persons interested therein, may authorize or require the 
guardian to sell and transfer any stock m the public funds, or in any 
bank, insurance company, or other corporation, or any other person- 
al estate or effects held by liim as guardian ; and to invest me pro- 
ceeds of such sale, and also all other monies in his hands, in real 
estate, or in any other manner that shall be most for the interest of all 
concerned therein ; and the said courts respectively may make such 
further order, and give such directions, as the case may require, for 
managing, investing, and disposmg of the estate and effects in the hands 
of die guardian. 1817, 190, § 35. 1820, 64. 

Sect. 23. When any guardian, appointed either by a testator or 
by the judge of probate, shall become insane or otherwise incapable of 
discharging his trust, or evidently unsuitable therefor, the judge, after 
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notice to such guardian, and to aIloth^*s interested, may remove him: 
and every guardian may upon his request be aUowed to resign his 
trust, when it shall appear to the judge of probate expedient and pro- 
per to allow the same: and upon every such resignation or removal, 
and also upon the death of any guardian, the judge of probate may 
appoint another in his stead. 1817, 190, § 36, 39. 

Sect. 24. The supreme judicial court and the probate court may New bond mj 
require a new bond to be riven by any guardian, and may discharge ^g^^jjjj**^ *" 
the existing sureties from mture responsibility, in the like cases, and ' 
upon the like terms and conditions, as are prescribed with regard to 
executors and administrators. 1816, 94. 

Sect. 25. Any bond given bv a guardian may be put in suit by Proceeding in 
order of the judge of probate for the use and benefit of the ward, or »«iion guar- 

/• "^ . " ■■ 1 • 1 . 11 1. . 1 . dian'i bond. 

of any person mterested m his estate ; and the proceedings m such smt 
shall be conducted in like manner as is provided with respect to suits 
on the bonds of executors or administrators. 1786, 55. 

Sect. 26. Upon complaint made to the judge of probate by any Proceedings 
guardian, or by the ward, or by any creditor or other person interest- cffccu conceal- 
ed in his estate, or by any person having claims thereto in expectancy ed, &c. 
as heir or otherwise, against any one suspected of having concealed, 
embezzled, or conveyed away any of the money, goods or effects of 
the ward, the judge may cite and examine such suspected person, and 
proceed with him in relation to such charge, in the same manner as is 
provided respecting persons suspected of concealing or embezzling 
the effects ofa deceased testator or intestate. 1783, 38. 

Sect. 27. When anv nunor or other person liable to be put Guardians may 
under guardianship according to the provisions of this chapter, shall fo,!^^^^ 
reside without this state, and shall have any estate therein, any of the state, 
friend of such person, or any one interested in his estate in expectan- 
cy or otherwise, may apply to the judge of probate for any county 
in which there may be any estate of such absent person ; and after 
notice to all persons interested, to be given in such manner as the 
judge shall oraer, and after a full hearing and examination, if it shall ap- 
pear to him necessary or proper, he may appoint a guardian for such 
absent person. 1783, 38. 

Sect. 28. Every guardian, appointed accordbg to the provisions powers andda- 
of the preceding section, shall have the same powers and duties with ties of such 
respect to any estate of the ward that shall be found within this state, ^ *^* 
and also with respect to the person of the ward, if he shall come to 
reside therein, as are prescribed with respect to any other guardian 
appointed by force of tnis chapter. 

Sect. 29. Every such guardian shall give bond to the judge of Bondtobegiv- 
probate, in like manner and with the like condition, as is above pro- ®° ^^ ****"*• 
vided with respect to other guardians ; excepting that the provisions 
respectmg the inventory, the disposal of the estate and effects, and 
the account to be rendered by the guardian, shall be confined to such 
estate and effects as shall come to his hands in -this state ; and that 
the provisions respecting the custody of the ward, shall not be appli- 
cable unless the ward shall come to reside here. 

Sect. 30. The guardianship which shall be first lawfully granted Guardianship 
of any person residing without the state, shall extend to all the estate cl^lnd^lwig'b^ 
of the ward within the same, and shall exclude the jurisdiction of the out the state, 
probate court in every other coimty. 
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Compenntioii Sect. 31. Eveiy guardian shall be aUowe^^ over and above his 
ofguardians. expeoses, tbe foUowing commissions for receiving and paying out 
money ; that is to say, 

Upon all mone3r8 which shall be invested as capital, at the rate of 
five per cent, for receiving and paving the first thousand dollars ; 

At the rate of two and one half per cent for all above that sum, 
and not exceeding five thousand dollars ; and 

At the rate of one per cent, for all above five thousand dollars : 
And upon all moneys expended for the education or maintenance 
of the ward or his family, at the rate of five per cent, for receiving 
and pa}dng the same. 

And the guardian shall be further allowed the amount of all hb ac- 
tual and necessary expenses in the execution of his trust ; and shall 
also be entitled to such compensation for his services, if he shall per- 
sonally undertake the care or custody of hb ward, as the court shall 
consider to be just and reasonable. 
bi^Siow^n Sect. 32. When an account is rendered by two or more joint 
the oath of one guardians, the judge of probate may, in his discretion, allow the same, 

*^ardiimf "P^^ ^ ^^ ^^ ^^^ ^^® ^^ them. 

ConstnicUoD of Sect. 33. The words " insane person" are intended to include 
the words *' in- every idiot, non-compos, lunatic, and distracted person ; and the 
•^N^rndSrift." ^^" " spendthrift" is intended to include every one who is liable to 
be put under guardianship, on account of excessive drinking, gaming, 
idleness, or debauchery ; and these words shaU be so construed in all 
the provisions relating to guardians and wards, contained in this or 
any other statute. 



NOTES. 



dscTioif 4. The power and duty of a guardian, as to the custody and ed- 
ucation of the minor, are not expresslv defined id our statutes. The provis- 
ioDs of this section accord substantially with the comfnon law, and with the 
usual course of proceedings amoug us. It sometimes happens that the minor 
children of a widowed mother have estates which she is incompetent to 
maiiaffe, and which require the care of a gtiardian, whilst she is tbe most 
suitable person to have the care of their persona, and their education ; and 
sometimes, evqn when there is a father living, it is found convenient that 
some other person should take the change of the estates of the children. The 
clause at the dose of this section is intended to apply to those cases. 

Scot. 5. The stat 1783, c 38, requires a bond to be given by the guard- 
ian. The condition is expressed in this section more particulariy than in 
that statute ; but it contains no material change of the existing law. The 
Stat 1817, c. 190, § 34, requires an inventonr to be returned by uie ffuardian ; 
and this requirement is accordingly inserted in the condition of the bond now 
proposed. The first mentioned statute prescribes no time when the accounts 
shall be rendered, but leaves it to the discretion of the judge of probate. The 
Stat. 1817, c. 190, § 37, respecting testamentary trustees, requires them to ac- 
count once a year. When an estate is of small amoimt, or is permanently 
invested, so as to present no questions of difficulty as to the disposal ^ the 
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principa], or the application of the income, it seems to be a needless trouble 
and expense to require a guardian to attend the probate court every year, to 
settle his accounts. It is according proposed, that he should render an 
account in the first year of his appointment, and at such times afterwards a» 
the judge shall direct As soon as it appears by his accounts that he has re- 
ceived and invested all the fbnds of his vrard, and that he has nothing to do 
hut to receive the annual income, and apply it lor the maintenance and edu- 
cation of the virard, an account rendered every five or six years would in 
general be sufficient The principal use of the account in such a case is, to 
suhmit his charges and vouchers to exanri n ation, whilst the transactions are 
recent, and when anj questionable item may be explained, and any error 
corrected, by other evideoce. 

Skct. a The provision in the English slat. 13 Charles 3, o. 24, as to the 
appointment of testamentary guardians, has not been re-enacted ; and to re- 
moYc all doubts on the subject, this section is proposed for the consideration 
of the legislature. 

Sbct. 7. The restriction aa to rec|uiring a bond of a testamentary guard- 
ian, is suggested by a similar provision in stat. 1817, c 190, §37, as to tesu- 
mentary trustees. 

Sect. 8. This section is new ; but merely adopts what is understood to 
he the settled law and practice in the courts. 

Sect. 10. This section is founded on the opinion of the court, in 14 Mass. 
Rep. 333. 

Skct. 14. In the prohibition contained in this section, of all contracts 
made by the ward, after the filing of the complaint in the registry of deeds, 
there is an exception of contracts for necessaries ; as otherwise he would not 
he bound to pay for the maintenance of himself or his family, and they might 
he left to starve while the process was peodiog. 

Sect. 18—30. These tnree sections are intended to describe the general 
power and duty of guardians, with respect to the management of the estates 
and pecuniary affiiirs of their wards. They are taken from the statutes cited in 
the text, and from the common practice, as recognized and allowed by the 
courts. 

Sect. 31. The first part of this section is taken from stat. 1817, c. 190, 
§ 34. For the latter part, the commiasiouers refer to their remarks on the 
five first sections of chapter 67, concerning executors and administrators. 

Sect. 33. This provision is like that relating to testamentary trustees, in 
the 11th section of chapter 69 4 to which the commissioners bog leave 
to refer. 

Sect. 33. This provision, as to the resignation of a guardian, is taken 
from a similar provision respecting testamentary trustees, in the S9th section 
of stat 1817, c. 190. 

Sect. 37. The stat 1783, c. 38, provides for the appointment of a guar- 
dian to a minor, who lives out of the state. This section extends the pro- 
vision to all other persons who are liable to be put under guardianship, 
provided they have any estate here, which may render such appointment 
proper. 

Sect. 38. This section gives the care and custody of the person of the 
ward, only in case he is found in this Commonwealth. 

Sect. 52^, :^ These two sections regulate the proceedings in those par- 
ticulars in which the guardianship of a person living out of the Common- 
wealth difi^rs from that of one wuhin it 

Sect. 31. It is supposed to be expedient to ^x the compensation of 
guardians, and to allow a greater commission for receiving and paying the 
income, than for investing capitaL The rates proposed in this section are 
respectfully submitted to the judgment of the le^^ature. 

DECT. 33. This provision, as to settling an account upon the oath of one 
out of two or more joint guardians, is like that contained in the 70th chap- 
ter with respect to the accounts of executors and administrators ; and the 
commissioners ask leave to refer to their remarks on the subject which they 
submitted in that place. 
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CHAPTER 80. 



OF MASTERS, APPRENTICES AND SERVANTS. 

Skctioh 1. Children may be bovind as apprentices or servants. 

S> How to be bound, when under fourteen years of age. 

3. How, when above fourteen. 

4. To be bound by an indenture of two parts. 

5. One part to be kept for the minor. 

6. The overseers of the poor may bind the children of paupers. 

7. Till what age and upon what terms. 

8. By an indenture of two parts, one of which to be kept for the minor. 

9. Money. &c. paid by any master, to be for the use of the apprentice. 

10. Parents, selectmen, &c. to inquire into the treatment of apprentices. 

11. And to file a complaint for the misconduct of the master. 

12. The court may thereupon discharge the apprentice. 
18. Or may award costs for the master. 

14. The master also liable to an action on the indenture. 

16. Such action, by whom to be brought. 

16. The proceeding^ therein, when brought by the overseers. 

17. Limitation of such action by the apprentice. 

18. In case of judgment for the plaintiflf, the court may discharge the apprentice. 

19. An apprentice absconding may be arrested and returned. 

50. The proceedings in such case. 

51. Costs therein, how to be recovered. 

SS. The master may file a complaint for the misconduct of the apprentice. 

S8. And may be thereupon discharged from the contract. 

S4 The apprenticeship to be discharged by the death of the master. 

S5. An apprentice or servant may be bound cither to a mistress or a master. 

26. The right of a father not to be afifected. 

27. The proceedings under this chapter in the city of Boston. 
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Section 1. All children under the age of fourteen years, may 
be bound as apprentices or servants until that age, and all minors 
above the age of fourteen years, may be bound as apprentices or ser- 
vants, females to the age of eighteen years, or to the time of their 
marriage within that age, and males to the age of twenty-one yeai*s, 
in the manner prescribed in this chapter. 1794, 64. 

Sect. 2. Children under the ace of fourteen years, may be 
bound by their father, or in case of nis death or incompetency, by 
their mother, or by their legal euardian ; and if illegitimate, they may 
be bound by their mother ; and if they have no parent competent to 
act, and no guardian, they may bind themselves, with the approbation 
of the selectmen of the town where they reside. 1794, 64. 

Sect. 3. Minors above the age of fourteen years, may be bound 
in the same manner ; provided, diat when they are bound by their 
parent or guardian, the consent of the minor shaU be expressed in 
the indenture, and testified by his signmg the same. 1794, 64. 

Sect. 4. No mbor shaU be bound as aforesaid, unless by an in- 
denture of two parts, sealed and delivered by both parties ; and when 
made with the approbation of the selectmen, their approbation shall 
be certified in writing, signed by them, upon each part of the inden- 
ture. 1794, 64. 
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Sect. 6. One part of the indenture shall be kept for the use of the One pa^ to be 
minor, by his parent or guardian, when executed by them respective- J^^^ **' "**■ 
ly ; and when made with the approbation of the selectmen, it shall be 
deposited with the town clerk, and be safely kept in his office for the 
use of the minor. 1794, 64. 

Sect. 6. The overseers of the poor are empowered to bind as Ovcrseew of 
apprentices or servants the minor children of any poor person who bincT^Udl^n of 
has become actuaUy chargeable to their town, as having a lawful set- paupers, 
tlement therein, or who is supported there in whole or in part at the 
charge of the state ; and also of any person lawfully settled in their 
town, who shall be thought by the said overseers to be unable to main- 
tab his children, and who is not assessed to any town charges, whether 
he has become actually chargeable to the town or not ; and also all mi- 
nor children who are themselves chargeable to the town, as having a 
lawful settlement therein, or as poor persons supported by the state. 

1793, 69, § 4. 

Sect. 7. Such children whether under or above the age of TUj whai age, 
fourteen years may be bound, females to the age of eighteen years, JJ*rm»r*" ^ *^ 
or to the time of their marriage within that age, and males to the age 
of twenty one years ; and provision shall be made in the contract, for 
teaching male children to read, write and cypher, and females to read 
and write, and for such other instruction, benefit and allowance, 
either within or at the end of the terra, as the overseers may think 
reasonable. 1793, 59. 

Sect. 8. No minor shall be so bound by the overseers, unless by By indenture of 
an indenture of two parts sealed and delivered by the overseers and to be^keptVor*^ 
by the master, one part of which shall be deposited with the town ihe minor, 
clerk, and be safely kept by him for the use of the minor. 

Sect. 9. All considerations, of money or other things, paid or *'?J®7' ^*^' 
allowed by the master, upon any contract of service or apprenticeship ^Igier, tole 
made in pursuance of this chapter, shall be paid or secured to the <<>' tiie use of 
sole use of the minor thereby bound. 1794, 64. **** «pp^°<'««- 

Sect. 10. It shall be the right and duty of parents and guardians, Parenu, se- 
and of selectmen and overseers, to inquire into the treatment of all '^qSreinio't^ 
children bound by them respectively, or with their approbation, treatment of 
and of all who shall have been bound by their predecessors in office, *^***^^®°- 
and to defend them from all cruelty, neglect, and breach of contract, 
on the part of their masters. 1793, 59. 1794, 64. 

Sect. 11. In case of any such misconduct or neglect of the And to file a 
master, a complaint may be filed by the parents, guardian, selectmen misconduct *of 
or overseers, in the court of common pleas for the county in which the master, 
the master resides, setting forth the facts and circumstances of the 
case ; and the court, after having duly notified th^ master, shall pro- 
ceed to hear and determine the cause, with or without a jury, as the 
allegations of the parties may require. 1793, 59. 1794, 64. 

Sect. 12. After a full hearing of the parties, or of the complain- '^ c«"rt may 
ants alone, if the master shall neglect to appear, the court may render cham^^the ap- 
a judgment or decree, that the minor be discharged from his appren- prentice, 
ticeship or service, and for the costs of the suit against the master, 
and may award execution accordingly ; and the minor may be there- 
upon bound out anew. 1793, 59. 1794, 64. 

part ii. 18 
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Or may award Sect. 13. If the Complaint shaU not be maintained, the court 
cosis^for the gjjgy ^^^^ ^osts for the master against the complainants, and shall 
issue execution accordingly ;^ excepting, that in case of such a com- 
plaint by selectmen or overseers, the court shaU not award costs 
against diem, unless it shall appear that the complaint was made with- 
out any just or reasonable cause. 1793, 59. 1794, 64. 
Master also Sect. 14. Every master shall moreover be liable, whether such 
lion Vn* ^1S^ complaint shall have been filed or not, to an action on the mdenture 
deniure. for the breach of any covenant on his part therein contamed ; and all 
damages recovered in such action, after deducting the necessary 
charges in prosecuting the same, shall be the property of the minor, 
and may be applied and appropriated to his use by the person who 
shall recover the same, and the residue, if any, shall be paid to the 
minor, if a male, at his age of twenty-one years, and if a female, at 
her age of eighteen years, or at the time of her marriage within that 
age. 1793, 59. 
Such action, by Sect. 15. Such action may be brought either by the parent or 
brought ^ ^^^ executors or administrators, or by the guardian or any one who 
shall succeed him in that trust, or by the overseers or their successors 
in that office ; or it may be brought in the name of the minor by his 
guardian or next friend, as the case shall require, or by himself, after 
the expiration of the tenn of apprenticeship or service. 1793, 59. 
Proceedings Sect. 16. If the action is brought by the overseers, it shall not 
brought^y* Ujc ^^^^^ ^^ ^^® de^th of any of them, or by their being succeeded in of- 
overseera. fice, but shall proceed in the names of the original plaintiffs, or the 
survivors or survivor of them, or the executors or administrators of 
the survivor ; and the money recovered therein shall be deposited in 
the town treasury, to be applied and disposed of as provided in the 
fourteenth section. 1793, 59. 
Limiution of Sect. 17. No such action shall be maintained by the apprentice 
Se'V^^°u^^ or servant, unless it be commenced during the term of apprenticeship 
or service, or within two years after the expiration thereof. 

1793, 59. 
Incaseofjudg. Sect. 18. If judgment in such action, by whomsoever brought, 
pJSnifff^ the ^^^^ ^ rendered for die plaintiff, m the court of common pleas or 
court may dis- the Supreme judicial court, the court may also, if they think fit, upon 
pren^ce^* ^P" the motion of the plaintiff, discharge the minor from his apprentice- 
ship or service, if it shall not have been already done in the manner 
before provided ; and the minor may be thereupon bound out anew. 

1793, 59. 
Apprentice ab- Sect. 19. If any apprentice or servant, bound as aforesaid, shall 
sconding may unlawfully depart from the seiTice of his master, any justice of the 
and^r^raed. P^ace, upon complaint on oatli made to him by the master, or by any 
one in his behalf, may issue his warrant to apprehend the apprendce 
or servant, and bring him before the said justice ; and if the com- 
plaint shall be supported, the justice may order the offender to.be 
returned to his master, or may commit him to the common jail, there 
to remain for a term not exceeding t\venty days, unless sooner dis- 
charged by his master. 1793, 59. 1794, 64. 
Proceedings in Sect. 20. The justice's warrant, when directed to any officer or 
such case. other person by name, shall authorize him to convey the offender to 
the place of residence of the master, although it may be in any other 
county of the Commonwealth. 1794, 64. 
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Sect. 21. All the costs incurred m any such process against a coiu therein, 
servant or apprentice, shall be paid, in the first instance, by the com- *»ow recovered, 
plainant ; and if the complaint shall be supported, the amount of the 
costs may be recovered by the master in an action on the indenture, 
if the same were execi^ted by a parent or guardian ; and if recovered 
against a guardian, the amount paid by him in such action may be 
charged by him in his guardianship account ; and if- the indenture 
were executed by overseers of the poor, or by the minor with the 
approbation of the selectmen, the amoimt of such costs may be re- 
covered in an action against " the minor, after he shall arrive at full 
age. 1794, 64. 

Sect. 22. If any such apprentice or servant shall be guilty of Master may file 
any gross misbehavior, or refusal to do his duty, or wilful neglect ^^fl^l^^ 
thereof, his master may file his complaint in the court of conunon the apprentice, 
pleas, for the county in which he resides, setdng forth the facts and 
circumstances of the case ; and the court, after having duly notified 
the apprentice or servant, and all persons who have covenanted on 
his behalf, and also the selectmen who shall have approved of the 
indentures, or their successors in thpt office, shall proceed to hear 
and determine the cause, with or without a jury, as the allegations of 
the parties may require. 1793, 59. 1794, 64. 

Sect. 23. After a full hearing of the parties, or of the com- Andmajbo 
plainant alone, if the adverse parties shall neglect to appear, the court ih^^fro^ 
may render a judgment or decree that the master be discharged from the contract, 
the contract of apprenticeship or service, and for the costs of the 
suit ; such costs to be recovered of the parent or guardian of the mi- 
nor, if there be any who executed the indenture, and execution 
therefor to be issued accordmgly ; and if there be no parent or guard- 
ian liable for such costs, the amount thereof may be recovered in an 
action against the minor, after he shall arrive at full age : and any 
minor discharged as aforesaid, may be bound out anew. 

1793, 59. 1794, 64. 

Sect. 24. No indenture of apprenticeship or service, made in Apprenticeship 
pursuance of this chapter, shall bind the minor after the death of his fhe^^Je^of the 
master, but the apprenticeship or service shall be thenceforth dis- master, 
charged, and the minor may be bound out anew. 1794, 64. 

Sect. 25. Any indenture of apprenticeship or service, made in Apprentice or 
pursuance of this chapter, by or in behalf of a minor, may be made b^^^eUber to 
either with a woman or a man ; and all the foregoing provisions shall a mistress or a 
apply as weD to mistresses as to masters. master. 

Sect. 26. Nothing contained in this chapter shall prevent or af- Right of a fi^ 
feet the right of a father, by the common law, to assign, or contract affe'ct»d.** 
for, the services of his children for the term of their mmority, or of 
any part thereof. 

Sect. 27. Everything which is prescribed in this chapter to be Proceedings 
done by the selectmen of any town, shall and may be done by the ""/^^n'^ie dS*" 
mayor and aldermen of the city of Boston ; and everything prescribed of Boston, 
to be done by the overseers of the poor of any town, shall and may- 
be done by the overseers of the poor of the said city, or by the di- 
rectors of the house of industry therein, or by such other officers as 
shall have the care and charge of the poor in said citf. 
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NOTES. 



SscTioiv 2. It has been decided that the mother of an illegitimate child 
has the lawful custody of his person, as his natural guardian, and is entitled 
to his services, whilst under age. 2 Mass. R. 110, 12—383, 429. She 
would therefore, it is presumed, have a right, under the existing law, to bind 
him out as an apprentice or servant. To prevent any doubt, this right is 
expressly recognized in this 2d section. 

Sect. 5. The stat. 1794, c. 64, requires that each party shall keen one 
part of the indenture. The instrument, so far as it is intended for the bene- 
fit and security of the minor, ought not to be left in his hands, whilst he is 
living in the house and under the control of his master. The selectmen are 
not, strictly speaking, parties to the indenture ; and, if they were so, it would 
not be so convenient to make them take charge of the instrument, as to have 
it filed in the office of the town-clerk, as proposed in this section. 

Sect. 6. The stat. 1793, c. 59, § 4, empowers overseers to bind out chil- 
dren whose parents ^ are lavrfully settled" in the town, &c. This was prob- 
ably designed to include all parents who were supported aa poor of the town ; 
and it was not intended that in every suit upon the indentures of apprentice- 
ship, it should be necessary to prove the lawful settlement of the parent. 
On the other hand, when the parent has not become chargeable to the town, 
and the overseers are empowered to bind out the child, fc^ause they appre- 
hend that the parent is unable to maintain him, it seems unreasonable to give 
this authority to the overseers of any town, but that in which the parties are 
lawfully settled. No others would probably have such an interest in the 
parties, and such a knowledge of their circumstances, as would be necessary 
for a just and faithful discharge of this delicate trust. This 6th section is 
framed in accordance with these views. 

Sect. 25. This section is in conformity with the construction given to 
the statutes now in forc«, by the supreme court ; in 7 Mass. R. 145. 



The provision in the 5th section of stat. 1793, c. 59, respecting the entic^ 
ing awa)r of nn apprentice, is not repeated in stat. 1794,, c. 64 ; and is omit- 
ted in this chapter. Any master may, by the common law, maintain an ac- 
tion for enticing away his apprentice or ser\*ant. 
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CORRECTIONS AND ALTERATIONS 



IN SOME OF THE COPIES OF 



PART II. 



Page. Section. Line. 
3 15, in table of contents: after, ^'How," insert, " to be pro- 

ved." 
2 20, « <« for << No deed which has no sub- 

scribing witness, shall be ^m> 
proved,^ read, ** No deed with- 
out a subscribing witness, shall 
be so proved." 
2 30, << «< for, << Trusts not effectual against" 

&c. read, "Trusts not to af- 
fect," &c 
for, " grant," read " convey." 

for, "prescribed," read, "directed;" and for, "title," 
read, " chapter." 
1, dele, " of," and insert, " purporting to grant." 
in marginal note : for, " where," read, " when." 
" " for, " which has no," read, "with- 

^ out a." 

1, after, " deeds," add, " and other instruments." 
for, " deed," read, " instrument" 
for, " deed," read, " instrument." 
for, " or defeasance," read, " of defeasance." 
in note to sect. 33, line 15: for, "proposed" read, 
" suggested." 

in last line of notes : dele, "6t}i title of this act," and 
insert, " seventy -fourth chapter." 
for, "hands," read " hinds." 
after, " heirs," add, " or devisees." 
for, " above provided," read, " provided in the preced- 
ing section." 
for, " tenants," read, " tenements." 
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Page. Section. Line. 

12 18 dy . for, ** real estate,'' read, '< an estate in fee simple." 

12 18 7, for, "execution," read "executions." 

13 19 I, for, " in possession of land," read, "holding as leasee 

or assignee." 

13 26 3, for, "due upon," read, "reserved in." 

13 27 5, for, " prescribed," read, " directed." 

14 ' in note to sect. 3, line 11 : after, " heirs," add, "or de- 
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6, 


31 


10 


1, 



visees." 
15 in note to sect 15, line 4; dele, "in the third title of 

part third." 

in marginal note : for, " fitther," read " parent" 

for, " receipt therefor," read, "certificate of the depoat 
thereof." 

after, " named," add, " who shall demand it" 

for, "if there be no person so appointed to receive the 
will," read, " if no person appears to demand the 
will in pursuance of such appointment" 
31 14 3, for, " filed," read, " allowed ;" and dele, " in the pro- 

bate court" 

for, " it," read, " the copy." 

after, " recorded," dele, " as such." 

for, " title," read, " chapter." 

for, " goods," read, " effects." 

for, " first title of this," read, " sixty-third." 

dele, " considered and." 

for, " 1796, 57," read, 1799, 57." 

add, "1789, 50." 

for, " title," read, " chapter." 

in note to sect 17, line 8: for, "lay," read, "lie." 

for, "in like manner as the endorsers of writs in any 
other actions; and shall indenmify," read, " and ex- 
ecution therefor shall be issued against tliem, and 
not against." 

dele, " against such costs." 

for, "judge of probate," read, " probate court" 

after, " this," add, " fourth." 

for, "title of courts and judicial officers," read, "chap- 
ters concerning the supreme judicial court, and the 
probate court" 

for, " prescribed," read, " provided." 

for, " title," read, " chapter." 

for, " conduct it in the manner," read, "proceed there- 
in in like manner as is." 

for, " prescribed," read, " provided." 

for, " prescribed," read, " provided." 

for, "conduct the same substantially in} the manner," 
read, " proceed therein in like manner as is." 

for, " title," read, "chapter." 

dele, " of the revised statutes/' 
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for, " state," read, " commonwealth." 

for, " state," read, " commonwealth." 

for, « at auction," read, " by auction." 

dele, *'and pay." 

for, " deemed," read, ** decreed." 

for, ** the latter," read, ** that." 

for, "signed," read, *< issued." 

for, " case," read, ** care." 

for, ** and he," read, ** and if he." 

in note to sections 3, 4, line 13: for, " divorce," read, 
"dissolution." 

for, " commonwealth," read, " state." 

in table of contents: for, " by a justice," read, " before 
a justice." 

in marginal note: for, "proceeding," read, "proceed- 
ings." 

for, " parents," read " parent." 

The words, "Mitect," and ^$e%nn^ in several places 
in the fifty-ninth chapter, were written by mistake, 
"«merf,"and«#et»n." 
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